IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF DISTRICT OF COLUMBIA

MARILYN PATRIOT

)
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)

V. ) Civil No. 1:07-cv-01837-XXX
)

UNITED STATES, et al. )

Defendant. )

UNITED STATES' MOTION TO DISMISS AND TO TRANSFER VE NUE

Defendant, the United States, moves this Courtsimids one of the plaintiff’s

causes of action and to either dismiss or trankeremaining cause of action. The
United States would seek a transfer of this caskeedJnited States District Court for the
District of Wyoming. As grounds for this motiongthiunited States submits that the
plaintiff has failed to state a claim upon whichetcan be granted and that venue for
this suit is improper in the District of Columbia.

A memorandum of points and authorities in suppbthis motion and a proposed order
are also submitted.
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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF DISTRICT OF COLUMBIA

MARILYN PATRIOT

)

Plaintiff, )
)

V. ) Civil No. 1:07-cv-01837-XXX
)

UNITED STATES, et al. )

Defendant. )

MEMORANDUM OF LAW IN SUPPORT OF THE UNITED STATES’
MOTION TO DISMISS AND TO TRANSFER VENUE

This is a civil action in which plaintiff allegekat the Internal Revenue Service illegally
levied upon her pension. Plaintiff resides in WyngiThe United States now moves to
dismiss one of the plaintiff's causes of actione Tnited States further moves to either
dismiss the remaining cause of action or transfer the United States District Court for
the District of Wyoming.

QUESTION PRESENTED

1. Plaintiff seeks damages under 26 U.S.C. § 7d38a amount of $100,000 along with
her tax refund. Under that section, a plaintiff nsagk the lesser of $100,000 or her
actual damages. Should the Court dismiss this aafusetion for failure to state a claim
upon which relief can be granted?

2. Plaintiff also seeks a tax refund. A suit byiragividual for a tax refund can be
maintained only in the district where a plaintésides. Plaintiff lives in Buffalo,
Wyoming. Should the Court transfer plaintiff's colapt to the United States District
Court for the District of Wyoming?

STATEMENT

Plaintiff, Marilyn Patriot, filed a complaint on @ber 10, 2007. The complaint
essentially alleges two separate causes of adiiost, the complaint alleges that Patriot
is entitled to $100,000 and her attorneys feescasts in addition to her refunded claim
because the levy was excessive. (Compl. 11 2SEt9nd, the complaint alleges that she
is entitled to a refund of pension funds that titernal Revenue Service seizdd. )X

ARGUMENT

[. THIS COURT MAY NOT GRANT THE PATRIOT’ s cLAIM FOR $100,000
Patriot fails to state a claim upon which reliefynfiee granted when she requests



$100,000 in damages. Patriot alleges that thisecafiaction exists under 26 U.S.C. §
7433. Section 7433 operates to waive the goverrimmgowereign immunity and
authorizes suits for damages against the Unite@sSif‘in connection with any

collection of Federal tax”, an employee of the int¢ Revenue Service “recklessly or
intentionally, or by reason of negligence, disréigaany provision of this title, or any
regulation promulgated” thereunder. 26 U.S.C. §3[dBsee Gonsalves v. IR$/5 F.2d
13, 16 (1st Cir. 1992) (“Section 7433's waiver @fereign immunity, like any other,

‘must be strictly observed™). To sue the Unite@t®s under this statute therefore, a
plaintiff must show that a Service employee comanlithn illegal act in connection with
collecting federal taxe®&rewer v. Comm;r430 F. Supp. 2d 1254, 1260 (S.D. Ala. 2006).

Taxpayers cannot, however, seek damages undenrs@dtd3 for an improper
assessment of taxdsvans-Hoke v. Paulsps03 F. Supp. 2d 83, 86 (D.D.C. 2007);
Buaiz v.United States471 F. Supp. 2d 129, 136 (D.D.C. 20Bhaw v. United States
20 F.3d 182, 184 (5th Cir. 1994). Rather, a taxpayest prove improper collection
practices by demonstrating “that the IRS did ndibfe the prescribed methods of
acquiring assets3haw v. United State20 F.3d at 184.

Patriot failed to allege any facts demonstratirag the Service acquired her assets using
improper methodsSee, e.g., Brewed30 F. Supp. 2d at 1258 (“Although defendant is
the moving party, plaintiff is the party seekingtooke the court's jurisdiction. As such,
plaintiff bears the burden of establishing subjaatter jurisdiction.”). Patriot only

alleges that the Service improperly calculatedt@etiability. Accordingly, Patriot fails

to state a cause of action under section 7433.

Even if the Service improperly acquired Patriossets, section 7433 does not allow for
an additional cause of action to collect $100,@xtion 7433 provides that a taxpayer
is entitled to “an amount equal to the lesser 08,000 ($100,000 in the case of
negligence) or sum of (1) the actual, direct ecaocatamages sustained by the plaintiff
and (2) the cost of the action.” 26 U.S.C. § 7433[be $100,000 is a cap on damages
and not an additional cause of actiSee Graber v. United Stai&¥03 F. Supp. 685, 686
n.2 (S.D. lowa 1997). So even if the Service viedigh federal tax law or regulation,
Patriot does not have a separate cause of actiwhigh she can claim $100,000 in
additional damages.

Accordingly, Patriot’s cause of action under 26 0.8 7433 should be dismissed for
failure to state a claim upon which relief can banged.

[I. V ENUE | SIMPROPER IN THIS DISTRICT FOR THE REMAINING TAX-REFUND SUIT.
Patriot’s remaining cause of action is for a reftnodn the United States. Because
a refund suit may only be brought in the venue wfltlee plaintiff resides, this case
should either be dismissed for improper venueandierred to the United States District
Court in the District of Wyoming.

Federal district courts have original jurisdictiover any civil action “for the recovery of
any internal revenue tax alleged to have been eausly or illegally assessed or



collected . . . under internal-revenue laws.” 28 @.. § 1346(a)(1). Any action brought
by an individual against the United States undetiae 1346(a)(1) may only be
prosecuted “in the judicial district where the ptéf resides.” 28 U.S.C. § 1402(a)(1);
Krapf v. UnitedStates 604 F. Supp. 1164, 1164-1165 (D. Del. 1985).dti& is not
brought in the proper district, the court “shaBmliss” the suit, or the court may, in the
interest of justice, transfer the action to theparofederal district court. 28 U.S.C. §
1406(a);see alspe.g, Davies v. United State2006 WL 2687018, *4 n.2 (D.D.C. 2006).

While this Court may dismiss the suit, it is in theerest of justice to transfer the suit to
the district court in Wyoming. Patriot’s only cogable claim is a refund of her alleged
overpayment to the United States. A refund suitaay be prosecuted in the district
where the plaintiff resides. Plaintiff lives in Bafo, Wyoming, which means the proper
venue for her suit is the United States Districu@dor the District of Wyoming. 28
U.S.C. 8§ 131 (“Wyoming and those portions of Yelét®ne National Park situated in
Montana and Idaho constitute one judicial distiicccordingly, the United States asks
this Court to transfer this case to that court.

CONCLUSION
Patriot fails to state a claim upon which reliehdse granted under 26 U.S.C. § 7433.
Thus, her claim for $100,000 in damages shouldisridsed. To the extent Patriot states
a claim for a refund, venue for the refund of taisasot proper in this Court.

As Patriot is a Wyoming resident, this Court shauthsfer plaintiff's case to the United
States District Court for the District of Wyoming.
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