


were made in calculating that figure, a settlement was reached in which the
deficiency was reduced to $44,535. The McKees petitioned for reasonable
litigation costs under 26 U.S.C. § 7430, but were denied by the Tax Court.
Because we find that the Tax Court abused its discretion in finding that the
position ortion o8/was “substantially jus tified” we reverse the Tax Court and

grant the McKees’s petition.

Ton o8/bears the burden ortproving that its position in the proceedings
below was “substantially justified.” In the settlement negotiations,tion 08/
admitted that it made errors in applying its own code and regulations. The Tax
Court’s finding that the o8/was excu sed because its own regulations were

“complex” was an abuse ortdiscretion.

The settlement resulted in a net reduction in the deficiency by 73%.

Thus the McKees “substantially prevaile

126 USCS § 7430(c)(4)(B).



controversy.> Under IRS regulations, the McKees are excused from further

exhaustion of remedies.®

We remand to the Tax Court for an award to the McKees of $31,078.28,

their reasonable litigation costs under the Internal Revenue Code.*

Pd.dOvN GRANTED. Tthedecistion of4

2 See 26 USCS § 7430(C)(4)(A)(i).
¥ See CFR § 301.7430-1(g) example 5.
4 See 26 USCS § 7430.



