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STATEMENT OF JURISDICTION

On February 20, 2003, Ward Dean, M.D. (hereinafter (“Dean”) filed a
complaint for unauthorized disclosure of return information, pursuant to 26 U.S.C.
§ 7431.' (Doc. 1)

United Statesfiled amotion for summary judgment. (Doc.’s43,44, 45) Dean
filed in opposition to tha motion. (Doc. 52)

On May 14, 2004, the Magistrate Judge issued his Report and
Recommendation in favor of United States. Dean timely filed an objection to the R
& R on May 25, 2004.

The very day Dean filed his objections to the R & R, the District Court
purportedly did a de novo review of the record and affirmed the Magistrate Judge.
The District Court’s Judgment was entered on May 26, 2004.

On June 1, 2004, Dean filed his notice of appeal. This appeal is therefore
timely pursuant to Rule4(a) of the Federal Rulesof Appellate Procedureand Title28,
United States Code, Section 2107, which allows sixty (60) days to file an appeal
when the United States or an officer or agency thereof is a party. Appellate

jurisdiction is basad upon 28 U.S.C. §1291.

1. Unless otherwise noted, all statutory references areto 26 U.S.C.
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STATEMENT OF THE ISSUES
Whether the determination of a summary judgment motion was premature,
since Dean was denied any discovery and his motion to compel same.
Whether the disclosure of the crimind nature of theinvegigation against Dean
was necessary.

Whether the good faith, but erroneous, interpretation applies in this matter.



STATEMENT OF THE CASE
A. Proceedings Bdow

On February 20, 2003, Dean filed a complaint for unauthorized disclosure of
returninformation, pursuant to 26 U.S.C. 8 7431. (Doc. 1) Dean alleged that Special
Agent Tanya Burgess disclosed to severa third parties that the nature of the
investigation against him was criminal.

Dean attempted to obtain discovery from United Staes, and he even filed a
motion to compel, but the District Court denied any discovery whatsoever. Instead
of stayingthe proceedings, the Court ruled on asummary judgment without affording
Dean discovery. (Doc.’s13,14)

United States filed a motion for summary judgment. (Doc.’s 43, 44, 45) The
Government argued that the return information was gppropriately disclosed pursuant
to 26 U.S.C. 8 6103(k). Dean filed in opposition to that motion. (Doc. 52)

On May 14, 2004, the Magistrate Judge issued his Report and
Recommendation in favor of United States. (Magistrate JudgesR& R (“R & R"))
The Magistrate basically determined that the disclosures were necessary pursuant to
8 6103(k).

Dean timely filed an objection to the R & R on May 25, 2004. Dean asserted

that (1) the determination of asummary judgment motion was premature, since Dean



was denied all of hisdiscovery and motion to compel same; (2) the disclosure of the
criminal nature of theinvestigation against Dean was unnecessary; and (3) the good
faith, but erroneous, interpretation does not apply in this matter, because disclosures
can only be made in order to obtainthe information the IRS is seeking.

The very day Dean filed his objecions to the R & R, the District Court
purportedly did a de novo review of the record and affirmed the Magistrate Judge.
The Court held: “Having considered the report and recommendation and all
objectionstheretotimely filed, | have determined that thereport and recommendation
should be adopted.” The District Court’s Judgment was entered on May 26, 2004.

Dean now appeals from that decision.

B. Statement of Facts

United States does not dispute that Special Agent TanyaBurgess (“Burgess’),
asplainly testified to in her declaration (Decl. Burgess, para.’s 17 - 26), disclosed to
third parties that the nature of the investigation aganst Dean was criminal.
(Magistrate Judge’ s Report and Recommendation, pp. 1-2 (*R&R”)) United States
conceded that such disclosures constitute return information asdefined by 26 U.S.C.
Section 6103. (R&RDp. 2)

Burgess testifies that she disclosed the criminal nature of the investigation

against Dean on the face of summonses, return addresses on envelopes, |etters,



telephone and personal contacts. (Decl. Burgess, para’s 16-27). However, the
number of summonses, letters, return addresses on envelopes, and contacts are
unknown. (1d.)
C. Standard of Review

Lower court rulings on the interpretation and application of statutes are
conclusions of law reviewed de novo. Ultimatequestions of fact are treated aslegal
rather than factual determinations to be reviewed de novo. A grant of summary
judgment is also reviewed de novo. Discovery issues are reviewed for abuse of
discretion.

SUMMARY OF THE ARGUMENT

The District Court ruled on summary judgment pleadings without affording
Dean any discovery whatsoever. The documents and other evidence Dean needed to
respondinoppositionto United States' summary judgment pleadingswasexdusively
within the Government’ s possession and control. It was therefore improper for the
Court to rule on theissues without affording Dean discovery. Inthe aternative, the
Court erred by failing to stay the civil proceedings pending the outcome of the
criminal invedigation.

Pre-existing case law makes clear that revealing thefact that a person is under

“criminal investigation” during an IRS' investigation is prohibited by 26 U.S.C. §

4



6103, because the courts have ruled that it is unnecessary to disclose that the IRSis
conducting a criminal investigation in order to obtain the information sought. This
isnot afactual issue, and United States concedesthat the disclosuresweremade. The
courts have determined, as a matter of law, that disclosing the nature of an
investigation as criminal violates § 6103. United States has never been able to
explai n why such discl osures are necessary.

The disclosure of “Criminal Investigation” on the summonses is neither
necessary nor a good faith, but erroneous, interpretation of the law. The disclosure
of “Crimind Investigation” on the return address of envelopes and letters is also
proscribed by the IRS Disclosure Litigaion Reference Book. Burgess was,
therefore, expressly instructed in her own Special Agent’ sHandbook to only include
“the necessary symbols’ for a return address; i.e, “CID” or “CI” instead of the
identifier “Criminal Investigation Division.” Burgess blatantly violated her own
Handbook provisions.

ARGUMENT

WHETHER THE DETERMINATION OF A SUMMARY JUDGMENT

MOTION WAS PREMATURE, SINCE DEAN WAS DENIED ANY

DISCOVERY AND HISMOTION TO COMPEL SAME

The District Court ruled against Dean due to hisinability to submit evidence

in opposition to Special Agent Burgess' declaration. (R&R, p. 12; Doc. 56, Exh. 2,

5



R&R, p. 10) Theevidenceconcerning Burgess' authority toissuethe summonseswas
exclusively within the possession, custody and control of the IRS. All of the
individuals to whom Burgess made oral disdosures, and the exact content of these
disclosures, are within the control of United States. The number of written
disclosures, and to whom they were made, are within the control of United States.
There was also evidence that one oral disclosure was made to a James V. Kdly,
disclosing that Burgess told him that she was conducting a criminal invegdigation
against Dean. (R&R, p. 12) This alone raised a material issue of disputed fact, and
Dean should have been permitted to pursue discovery.

The federal courts have interpreted Rule 56(f) of the Federal Rules of Civil
Procedure to apply to similar facts at issue herein. Dean was seeking discovery and
evenfiledamotiontocompel same. Accordingly, the District Court erred by denying
discovery and determining the merits of the summary judgment pleadings without
affording Dean the opportunity to obtain evidence exclusively within thecontrol of
United States and use that evidence in opposition to the motion.

General ly, aparty opposing amotionfor summary judgment on theground that
further discovery is necessary must file a motion pursuant to Rule 56(f). See Brae

Transp., Inc. v. Coopers & Lybrand, 790 F.2d 1439, 1443 (9" Cir. 1986); Foster v.

Arcata Assocs., Inc., 772 F.2d 1453, 1467 (9" Cir. 1985). Failure formally to move




under Rule 56(f), however, isnot fatal to aparty’ s argument that summary judgment

was premature. See, e.g., Garrett v. City and County of San Francisco, 818 F.2d

1515, 1518 (9" Cir. 1987) (pending motion to compel discovery sufficient to raise
Rule 56(f) consideration). Rule 56(f) requires the party seeking postponement to
“show how additional discovery would preclude summary judgment and why [it]
cannot immediately provide 'specific facts demonstrating agenuineissue of material

fact.” Mackey v. Pioneer Nat'l Bank, 867 F.2d 520, 523 (9" Cir. 1989).

Alternatively, the District Court should have stayed the proceedings until the
criminal investigation was resolved. This would have preserved Dean’s absolute
right to due process of law.

Il. THE DISCLOSURE OF THE CRIMINAL NATURE OF THE
INVESTIGATION AGAINST DEAN WAS UNNECESSARY

1. THE GOOD FAITH, BUT ERRONEOUS, INTERPRETATION DOES
NOT APPLY IN THE INSTANT MATTER

Pre-existing case law makes clear that revealing the fact that a person is under
“criminal investigation” during an IRS' investigation is prohibited by 26 U.S.C. §

6103. See, e.g., Diamond v. United States, 944 F.2d 431, 435 (8th Cir. 1991) (asa

matter of law, IRS agent did not need to identify himself as a member of the
Criminal Investigation Division to secure desired information). In short, thisis not

afactual issue, becausethe courts have determined, asamatter of law, that disclosing



the nature of an investigation as criminal violates § 6103.
The disclosure of “Criminal Investigation” on the summonses is neither
necessary nor a good faith, but erroneous, interpretation of thelaw. See, e.g., U.S.

v. Barrett, Jr., 837 F.2d 1341, 1356 (5th Cir. 1988); Gandy v. United States, 1999

U.S. Dist. LEXIS 1029, 99-1 U.S.T.C. P50,237 (E.D.Tx. 1999), aff'd, Gandy v.

United States, 234 F.3d 281 (5" Cir. 2000).

Thedisclosure of “Criminal Investigation” on the return address of envelopes
and lettersisalso proscribed by thel RS’ Disclosure Litigation Reference Book. The
Handbook for Special Agents, amended on June 12, 1992, providesthat “ neither the
signature block nor the ancillary heading of the letter should contain the words
‘Criminal InvestigationDivision.” Theheadingandreturn addressmay contain the
necessary symbols for the letter to bereturned to the spedal agent. Itisdifficult to
accept [United States’] argument that the disclosure was therefore “necessary.”

Schachter v. United States, 866 F.Supp. 1273, 1276 (N.D. Calif. 1994) 2

ThelRS' DisclosureLitigation Reference Book al so proscribesthedisclosures
at issue herein. It explains that the Handbook for Special Agents, IRM 9.3.1.3.3,

contains the current guidance and proscribes the use of the words “criminal

2. Affirmed by Schachter v. United States, 77 F.3d 490, 1996 U.S. App.
LEX1S 8899, 96-1 U.S. Tax Cas. (CCH) P50152 (9" Cir. 1996).
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investigation division” in the andllary heading (return address), text, or signature
block of circular letters. “Although thetext does not explicitly say so, by extension,
thewords should not be used on thereturn address of the envelopein which theletter
IS sent, nor on any return envelope which may be enclosed for the recipient’s
convenience in responding.”

Burgess was, therefore, expressly instructed in her own Specia Agent’'s
Handbook to only include “the necessary symbols’ for areturn address; i.e., “CID”
or “Cl” instead of the identifier “Criminal Investigation Division” or “Criminal
Investigation.” Burgess blatantly violated her own Handbook provisions. These
Handbook provisions are written to prevent the unauthorized disclosure of return

information. See alsoPaynev. United States, 91 F. Supp.2d 1014 (S.D. Tex. 1999),°

holding that oral and written disclosures that the nature of the investigation is
criminal by using theidentifier “Criminal Investigation Division” were unauthorized
and awarding damages. ThePayne Court provides an extremely detailed analysisof

the IR Manual provisons, statutes, and regulations.

3. Reversed and remanded to the district court to re-evaluae the good
faith issue. Payne v. United States, 289 F.3d 377 (5" Cir. 2002). Good faith
exception found on remand because the disclosures were made before the change to
the Handbook for Special Agents. Paynev. United States, 290 F. Supp. 2d 742 (S.D.
Tex. 2003).




Burgessmakesbald assertionsof relianceon |RSproceduresin her declaration.
A close examination of her testimony, however, disclosesthat shedid notin fact rely
upon the memorandums. The February 2, 2001, March 5, 2002, and December 3,

2002* memos pertain to Gandy v. United States, 234 F.3d 281 (5" Cir. 2000). The

only reasonable reading of these memos is that they authorize the inclusion of the
“CI” acronym for criminal investigation, and not as an authorization to announce to
the world that someone is under “criminal investigation”.

Any reasoning in the memos that since the IRS is permitted to display
credentials and badges, then it is OK to include “crimina invegigation” on
summonsesis unreasonable and disingenuous. Thislogic would also permit the IRS
to include the phrase on any correspondence, envel opes, and circul ar letters. 1nsum,
these memos can only be read in light of the case authority as authorizing the
acronym “Cl” to be used.

(A) Unauthorized disclosure law.

26 U.S.C. Sedtion 7431 of the IR Code permits a taxpayer to bring a civil
action against the United States if a federal employee or official violates that

taxpayer'sright under Section 6103. Section 7431(a)(1). Congress enacted Section

4. Burgesscould not have possibly relied upon thismemorandum, because
it was issued after she served the summonses at issue herein.

10



6103 of the IR Code to protect taxpayers privacy and to prevent the misuse of the
confidential information obtained in the course of coll ecting taxes. See S.Rep.No.
938, 94th Cong., 2d Sess. 19, 317-18 (1976), reprinted in 1976 U.S.C.C.A.N. 3439,
3455, 3746-47. Section 6103(a)(1) provides, in relevant pat:
Returnsand return information shall be confidential, and except asauthorized
by [the Internal Revenue Code,] no officer or employeeof the United States...
shall disclose any return or return information obtained by him in any manner
In connection with his service as such an officer or an employee or otherwise
or under the provisionsof this section.

"Return information” is a term of art that includes, among other things, the

taxpayer's identity, whether the IRS is investigating the taxpayer, and any

informationthe IRS obtainswith respect to areturn. Section 6103(b)(2)(A) defines
"return information" in broad terms as follows:

ataxpayer's identity, the nature, source, or amount of his income payments,
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, over assessments, or tax paymerts,
whether the taxpayer'sreturn was, is being, or will be examined or subject
to other investigation or processing, or any other data, received by, recorded
by, prepared by, furnished to, or collected by the Secretary with respect to a
return or with respect to the determinaion of the existence, or possible
existence, of liability (or the amount thereof) of any person under thistitlefor
any tax, penalty, interest, fine, forfeiture, or other imposition, or offense...

Section 6103(k)(6) permits the disclosure of "return information to the extent
that such disclosure isnecessary in obtaining information ... only in such situations

and under such conditions as the Secretary may prescribe by regulation.” The Code

11



of Federal Regulations has further implemented this disclosure provision by
authorizing disclosure"only if the necessary information cannot, under the factsand
circumstances of the particular case, otherwise reasonably be obtained...." 26 C.F.R.
Section 301.6103(k)(6)-1.

... An officer or employee of the Internal Revenue Service ... is authorized to
disclose taxpayer identity information (as defined in section 6103(b)(6)), the
fact that the inquiry pertains to the performance of official duties, and the
nature of the official dutiesin order to obtain necessary information rdating
to performance of such official duties or where necessary in order to properly
accomplish any activity described in subparagraph (6) of paragraph (b) of this
section.

26 C.F.R. Section 301.6103(k)(6)-1(a).

The"term 'taxpayer identity' meansthename of aperson with respect to whom
areturn isfiled, his mailing address, his taxpayer identifying number (as described
In section 6109), or a combination thereof." 26 U.S.C. Section 6103(b)(6).

26 C.F.R. Section 301.6103(k)(6)-1(b)(6) definessuch activitiesasappropriate
"...to ascertain the amount of any liability ... tobe collected...." Such disclosuresare
permitted under the following restriction:

... only if necessary information cannot, under the facts and circumstances of

the particular case, otherwise reasonably be obtained in accurate and

sufficiently probativeform... or if such activities cannot otherwiseproperly be

accomplished without making such disclosure.

26 C.F.R. 301.6103(K)(6)-1(a).

12



The statute and underlying regulations, therefore, state that an IRS agent may
disclose return information during an investigation in order to obtain information,
provided three requirements are met: (1) the information sought is “with respect to
the correct determination of tax, liability for tax, or theamount to be collected or with
respect to the enforcement of any other provision of the[Internal Revenue Code];"
(2) the information sought is "not otherwise reasonably available;" and (3) it is
necessaryto makedisclosuresof returninformationin or der to obtaintheadditional
information sought.

Thisdoesnot meanthat all disclosuresare authorized under 26 U.S.C. Section
6103(k)(6) in order to obtain necessary information during an investigation. Before
the Government can rely on the Section 6103(Kk)(6) exception, it must show that the
oral disclosures that Dean was under criminal investigation, and the written
disclosures in the letters, summonses, return addresses, etc. that Dean is under a
"criminal investigation" for his tax liability or by using the identifier “Criminal
Investigation Division,” were necessary to obtain the information sought. Because
a Special Agent finds it necessary to contact third-parties, it does not then give him
unlimited authority to disclose all return information to those third-parties. A clear
reading of thestatutelimits Specid Agent disclosuresto that information whichmust

be disclosed in order to obtain the infor mation which they seek.

13



Prior to the enactment of The Tax Reform Act of 1976, Section 7213 of the
Internal Revenue Code prohibited disclosure"in any manner not provided by law."
26 U.S.C. Section 7213(a) (amended by P.L. 94-455, Sec. 1202(d), 90 Stat. 1686).
This language permitted courtsto find awaiver of the right to confidentiality of the
tax returns and to permit disclosure even though the regulations had not been

compliedwith. Seee.g., United Statesv. Liebert, 519 F.2d 542, 546 (3rd Cir. 1975).

The amended version of Section 7213 states that disclosure is prohibited "except as
authorized in this title" 26 U.S.C. Section 7213 (1980). Thus, the statute, as
amended, does not provide for disclosure beyond that specifically provided for inthe
"title," and it does not permit the court to createjudicial exceptions to the general

prohibition against disclosure. Olsen v. United States, 594 F.Supp. 644, 646-47

(S.D.N.Y. 1984); Sen.Rep. No. 938, 94th Cong., 2d Sess. 318, reprinted in 1976 U.S,
Code Cong. & Ad. News at 3747 ("the committee felt that returns and return
information should generally be treated as confidential and not subject to disclosure
except in those limited situations delineated in the newly amended section 6103
where the committee decided that disdosure was warranted.”). This prohibition
against disclosure of the returns, except as provided by the statute, may not be
circumvented even when the returns relate to a matter in issue during liti gation.

The IRS also provides conduct guidelines for Specia Agents during
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investigations as follows:

Tactful -- A special agent should be tactful in all investigations conducted.
He/she must avoid making any remarks or acts during or following the
investigation which are likely to be misinterpreted.

Discreet -- A special agent should be discreet in all investigations conducted.
He/shemust not make statements or ask questionsthat will divulgeinformation
which would tend to jeopardize the successful conclusion of the investigation.
He/she must not unnecessarily injure the reputation of the person being
Investigated.

Internal Revenue M anual - Administration, Investigative Procedures, 9382.1 (3) and
(4).

"Each agent must exercise particular carein every investigation. Examples of
situations or conduct to be avoided are: (c) expressions of personal views as
to the merits of the case."

Internal Revenue Manual - Administration, 9382.2.

As argued in more detail below, Dean contends that the oral and written
disclosures that: (1) he is under criminal investigation by whatever means were
unnecessary, and the Government can neither show a need to disclose any of this
informationnor that an investigationiscriminal, rather than civil. These disclosures
subject the Special Agentsto potential disciplineif itisdetermined that they violated
applicable law and regulations in making unauthorized disclosures. In fact, the

Specia Agentsare potentidly subject to aiminal prosecution if itisdetermined they

made willful disclosures of return information. 26 U.S.C. Section 7213. 1t would
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indeed be ironic that our form of government has devolved to a state where Special
Agents of the Crimind Investigation Divisgon of the IRS can commit potentially
felonious offenses with impunity, while working as agents for an administrative
agency, a Grand Jury, and the United States Attorney, when they are invesigating
potential tax offenses.

InU.S. v. Richey, 924 F.2d 857 (9th Cir. 1991), the Ninth Circuit ruled that the

strong policy of keeping tax return information confidential outweighed a criminal
defendant's right to free speech in upholding a criminal conviction for unlawful
disclosure of return information. Certainly, those strong policy considerations
regarding the confidentiality of tax return information are equally applicable here.
And mostimportantly, yearsbefore the unauthorized disclosuresin theinstant matter
occurred, the federal courtsrepeatedly found such disclosures unauthorized, and the
|RSinstructed these agentsthat they could not disclosethe nature of theinvestigation
ascriminal.

(B) Thedisclosures were unauthorized.

The dispositive issues are: 1) whether the United States made unlawful
disclosures, a question of law applied to what Burgess has done; 2) whether the
exception of 8 6103(k)(6) applies, as to the complaned of violations, aquestion of

law; and 3) whether the United States acted in good faith, aquestion of fact applying
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a“reasonable man” standard to Burgress' conduct. It simply cannot be disputed that
the disclosures that Dean is under criminal investigation were unlawful. The other
Issues go to civil and criminal liability.

Congress has made the willful disclosure of return or return information a

felony. See, e.g., 26 U.S.C. Section 7213; United States v. Ely, 140 F.3d 1089 (5"

Cir. 1998); United States v. Moore, 1995 U.S. App. LEXIS 522 (6™ Cir. 1995);

Ellison v. Buckley, 1991 U.S. App. LEXIS 23008 (4" Cir. 1991); United States v.

Author Servs, 804 F.2d 1520 (9" Cir. 1986).
Section 6103 prohibits the disclosure of "return information” except as
authorized by Title 26. Return information is "essentially all data associated or

identified with a particular taxpayer" (Tierney v. Schweiker, 718 F.2d 449, 452

(D.C.Cir. 1983)), and includes the taxpayer's identity, the fact that the taxpayer is
under investigation or subject to further investigation, and data that the Internal
Revenue Service has collected about a return. 26 U.S.C. 6103(@) & (b). Even the
implication that a taxpayer is under investigation constitutes return information.

Mid-South Music Corporation v. United States, 818 F.2d 536 (6" Cir. 1987); Inre

Grand Jury Investigation, 688 F.2d 1068 (6™ Cir), reh. denied, 696 F.2d 449 (1982)

("A taxpayer'snameandthefact that heis, wasor will be subject to an investigation

regarding title 26 obligations, does constitute 'return information' under section
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6103(b)(2)(A).").

That Congress specificdly had in mind disclosures in the course of
investigation of an individual, civil or criminal, is reflected by Section 6103(k)(6).
This was the clear congressional intent reflected by the Senate Report and in the
strictly limited disclosure provisions. The Senate Report broady defined the term
return information:

[T]o include the following data pertaining to a taxpayer: his identity, the

nature, source or amount of his income, payments, receipts, deductions,

exemptions, credits, assets, liabilities, net worth, tax liability, tax withhdd,
deficiencies, overassessmentsand tax payments. It also includesany particul ar
of any data, received by, recorded by, prepared by, fumished to, or collected
by the IRS with respect to areturn filed by the taxpayer or with respect tothe
deter mination of the existence, or possible existence, of liability (including
the amount of liability) for any tax, penalty, interest, fine, forfeiture, or other
imposition, or offense provided for under the code.
Senate Report No. 94-938 Tax Reform Act of 1976 (hereinafter cited as"S.Rep."),
reprinted in Internal Revenue Cumulative Bulletin, 1976-3 (hereinafter cited as
"Bulletin"). S.Rep. p. 318, U.S. Code Cong. & Admin. News 1976, pp. 2897, 3748,
Bulletin, p. 356.

Of special importance are the words which immediately followed the above:

"Information as to whether ataxpayer's return was, is being, or will be examined or

are subject to other investigation or processing is also to be considered return

information." S.Rep. p. 319, U.S. Code. Cong. & Admin.News 1976, p. 3748,
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Bulletin, p. 357. The intent to strictly limit disdosure is reflected by the Senate
Report:

|RS officialsand employees would be permitted, if no reasonable alternative
exists, to make limited disclosures of returninformation in connection withan
audit or investigation to the extent necessary in arriving at a correct
determination of tax, liability for tax, or the amount to be collected, or
otherwise in the enfor cement of any provisionsin the Code

S.Rep. pp. 341-42, U.S.Code Cong. & Admin. News 1976, p. 377, Bulletin, pp.
379-80.
The report continues:

In certain instances, it may be necessary for IRS personnel, in obtaining
information with respect to ataxpayer from athird party, to disclose the fact
that the request for information is in connection with an audit or other tax
investigation of thetaxpayer. I nrareand extraordinary cases, it may also be
necessary for IRS personnel in obtaining information fromathird party to
disclose additional return information, such as the manner in which the
taxpayer treated on his return a transaction with a third party. Disclosures
under this provision are to be made only in situations and under conditions
specified in the regulations....

S.Rep. p. 342, U.S.Code Cong. & Admin.News 1976, p. 377, Bull&in, p. 380.

It should not be forgotten that the Tax Reform Act of 1976 brought about
revolutionary changes, not the least of which wasthe positivedeclaration that returns
and return information are confidential. Likewise, as noted above, the Act defines
"return or return information” in the broades way. Section 6103(b)(8) defines a

"disclosure" equally broad, as "the making known to any person in any manner
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whatever areturn or return information."
The Fifth Circuit summari zed the intent of Congress thisway:

Section 6103 isaregulation of the conduct of those who in thecourse of their
duties as government employees or contractors glean information from tax
returns. The regulation is prophylactic, proscribing disclosure by such an
individual of any of such information so obtained by him. Plainly, Congress
was not determining that all the information on atax return would always be
truly private and intimate or embarrassing. Rather, it was 9mply determining
that since much of the information on tax returns doesfall within that category,
it was better to proscribedisclosureof all return information, rather than rely
on ad hoc determinations by those with official accessto returns astowhether
particular items were or were not private, intimate, or embarassing. Because
such determinations would inevitably sometimes err, ultimately a broad
prophylactic proscription would result in less disclosure by return handl ers of
such sensitive maters than would a more precisely tailored enactment.

Johnson v. Sawyer, 47 F.3d 716, 735 (5th Cir. 1995).

In the fina analysis, common sense dictates that letters and envelopes
associ ated therewith, summonses, and oral disclosuresdirected at businessassoci ates,
patients, and others, disclosing to them that Dean is under crimind investigation
without a single explanation as to why the disclosures of that information were
necessary in order to obtain information is improper under Section 6103. Common
sense a so dictatesthat no experienced |RS official would believe, in good faith, that
such disclosureswere authorized under Section 6103. Andmost importantly, starting
almost a quarter of a century ago before the unauthorized disclosures in the instant

matter occurred, the federd courts repeatedly found such disclosures unauthorized.
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Y et, after almost 25 years, the majority of Courts have continued to allow the IRS
agentsillegal and criminal conduct to go unpunished by finding “good faith” .

How can adisclosure that the courtshave stated isunlawful for 25 years, even
overlooking the plain language of the statutes, possibly be made in good faith. As
discussed aboveand bel ow, the IRSitself hasexpressly instructed Special Agentsthat
they cannot indirectly disclose that the nature of an investigation is criminal by
including the identifier “Criminal Investigation Division”, much less “Criminal
Investigation”. It is absurd to even attempt to rationalize that not placing such
identifier on the correspondence, but, instead, placing it on asummonsisauthorized,
or placing it somewhere el se such as the envel ope conta ning the summons, | etter, or
acertified mail return receipt, etc.

The issue herein isnot whether the disdosures by Burgess were necessary to
conduct an effective investigation. This simply is not relevant to unauthorized
disclosures proscribed by 26 U.S.C. Section 6103. "The questions are whether the

disclosures are 'necessary’ to obtain the information sought and whether the

5. Thetruth isthat the federal courts haveallowed government officialsto
be unleashed on American citizens to be punished for some perceived violation of
over 2,000,000 federal statutes, regulations, and rules that either have acrimind or
civil sanction attached thereto, while government officials criminal conduct is
effectively sanctioned. Thevast majority of these laws arepatently unconstitutional,
and some of them are anti-constitutional.
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informationsought is'otherwisereasonably available." Barrett v. United States, 795

F.2d 446, 451 (5" Cir. 1986). To the extent that third-party communications were
necessary, Burgess was required to abstain from improper disclosures. Burgessdid
not need to disclose any more than Dean’s name, arguably his occupation, and the
request. How could the disclosuresof acriminal investigation be necessary to obtain
information?

Every court addressing whether the disclosures at issue herein are necessary
has held that it is not necessary in order to obtain the informaion. In the instant
matter, Burgess repeatedly disclosed that Deanis under criminal investigation.

Certainly, the signature block, heading on letters, retum envelopes and
addresses, summonses, oral disclosures, and other disclosures should be considered
in determining whether unauthorized disclosures have been made. For example, a
request for information about a Mr. John Doe, and signed by, or otherwise stating
"John Smith, Chairman of the Committee Investigating Carriers of the AIDSVirus,"
would be no less libel ous than aletter or other disclosure which blatantly stated that
John Smith suspected John Doeof carrying the AIDSvirus. ThelRS could not avoid
the Section 6103 disclosure rules by creating thousands of specialized audit units, so
the letters, summonses, return addresses, etc. could state: "Jim Jones, Revenue

Agent, Unit to Examine Taxpayers with Gross Income in Excess of $100,000,
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Itemized Deductions in Excess of $30,000, Five Dependents, Interest Income in
Excess of $5,000, Wages of Under $50,000.00, and Tax Sheltered Investments."

Even by assuming, arguendo, that the phrase" Criminal Investigation Division"
or merely and arguably “Criminal Investigation” were not developed with an eye
toward making an otherwise illegal disdosure, and not used with the specific
intention of disclosing that the undersigned was under criminal investigation, the
simplefact remainsthat it doesdisclosethat Deanisunder criminal investigation, and
such disclosures are prohibited under the law. Of course, Dean contends that such
aproposition is absurd.

In Schachter v. United States, 866 F.Supp. 1273 (N.D.Calif. 1994), the Court

held:

[United States] asserts that the disclosure was “necessary” under 26 U.S.C.
6103. [United States] suggests that the phrase “necessary” does not mean it
was absolutely required, only that it would beappropriate or helpful, inter alia,
in delivery of the mail, identification of the agent, and in encouraging
forthrightness by the agent and respondent. The [United States] notesthat in
personal interviews, the special agent would have been required to identify
himself, including the division for which he worked.

However, [United States'] position is not convincing. Lavin sent the letters
assertedly in an attempt to determine thenature of checks deposited in abank
account. ... Thegovernment offers no reason why the disclosurewas necessary
to determine whether the checks were in fact sales revenues of Cal-Ben. Id.
[United States'] arguments regarding promotion of forthrightness and proper
mail delivery appear to be post hoc rationdizations that lack merit. For
instance, the self-address return envelopes were marked simply “CID”,
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apparently sufficient identification to allow the mail to be returned to the
proper person. ... Further, the new Handbook for Special Agents, amended on
June 12, 1992, provides that “neither the signature block nor the ancillary
heading of the letter should contain the words ‘Criminal Investigation
Division.” The heading and return address may contain the necessary
symbols for the letter to be returned to the spedal agent.” It is difficult to
accept [ United States' | argument that the disclosurewastherefore® necessary.”

This conclusion is similar to determinations in other courts. In Calhoun v.

WEells, the court found: “The information sought by said letters could have

been obtained equally well and with far less damage to the plaintiff if the

recipients of those letters had been simply been (sic) advised that the Internal

Revenue Service was conducting an investigation of theplaintiff’ sincometax

liabilitiesfor theyears1974, 1975, and 1976.” 80-2U.S. Tax Cases 9643 (DC

SC 1980).

Schachter, 866 F.Supp. at 1276.

Burgess was, therefore, expressy instructed in her own Special Agent’s
Handbook to only include “the necessary symbols’ for areturn address; i.e., “CID”
instead of the identifier “Crimind Investigation Division” or “CI” for “Crimina
Investigation”. Burgess simply violated her own Handbook provisions. These
Handbook provisions are written to prevent the unauthorized disclosure of return

information tha occurred herein.

Inthe caseof Calhounv. Wells 80-2U.S.T.C. 9643 (D.S.C. 1980),acomplaint

was filed by an individual alleging that the Internal Revenue Service, through its
agents, had violated Section6103 by mailing lettersto clientsinforming themthat the

taxpayer was being investigated for possible violations of criminal provisions of the

24



Internal Revenue Code. The Calhoun Court found that there was no need to statein

thelettersthat the plaintiff wasunder criminal investigation by the RS, andthat such
disclosureswerein violationof 26 U.S.C. Section 6103. Calhoun, 80-2 U.S.T.C. at
85,140. Calhoun was, however, denied recovery dueto good faith considerations.
Id. At footnote 15 of the Calhoun case, the court noted:

Throughout the trial of this case, the defendant Internal Revenue Service

argued that paragraph 247.2 of the Special Agent's Handbook ... requires that

the recipient of a circular |etter, such as the ones sent in this case, be at |east
indirectly informed that the person about whomtheinformation sought therein
was under crimind investigation, becauseit requiresall such lettersto be sent
in the name of theChief, Criminal Investigation Division. No useful purpose
could be accomplished by addressing that point. Suffice it to say that the
manual provision in question does not have the force and effect of law, and is
in no way binding on this court. Further, if interpreted as the defendant

Internal Revenue Service argues, this court concludes that the manual

provision referred to would require an unnecessary disclosure of return

information in violation of 26 U.S.C. Section 6103.

It is certain that the Calhoun Court found that requiring correspondence to be
sent in the name of the Chief, Criminal Investigation Division would "require an
unnecessary disclosure of returninformation in violation of 26 U.S.C. Section 6103.
Thus, the IRS has been put on notice for a quarter century that the inclusion of an

identifier, such as"Criminal Investigation Division" or “Criminal Investigation”, is

unnecessary and an unauthorized disdosure of return information.
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Copies of Section 347 asit read before and after the " Calhoun amendment"®

were attached to thepleadingsfiled in the case of Diamondv. U.S., 944 F.2d 431 (8"

Cir. 1991). There were two primary changes in Section 347 of the Handbook for
Special Agents. First, Section 347.2 contained suggested wording that "the Internal
Revenue Service is conducting an investigation of...". Second, the letters before
Calhoun were to be sent in the name of the Chief, Criminal Investigation Division,
while after Calhoun the letters are to be signed by the special agent with prior
approval of the Chief, Criminal Investigation Division, and the special agent was
specifically directed to include thetitle" Special Agent” and " Criminal Investigation
Division" in the signature block. As discussed below, this was amended after the
Diamond case, and instructs Special Agents not to include said identifier.

It should be immediately apparent that the amendments to Section 347.2 did
not result from agood faith but erroneous interpretation of Section 6103. Rather, the
directive that the special agent include the identifier "Criminal Investigation
Division" was a blatant maneuver by the IRS, the same as it is continuing to

maneuver today, to continue to knowingly disclose that the taxpayer isthe subject of

6.  ThelRSspecificallyamended Section 347 Handbook for Special Agents
inresponseto the decigon of theDistrict Court inCalhoun. InDiamondv. U.S., 944
F.2d 431 (8th Cir. 1991), in the Government's Answer to Request for Admission #7,
also attached to Appellant's Petition for Rehearing as Exhibit B, Appeal No. 90-
2890SID, iswhere this admission is on public record.
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criminal investigation despitethe Calhoun Court'sfindingsthat such disclosureswere

unnecessary and unlawful. Most importantly, the IRS specifically argued in the
Calhoun casethat theidentifier " Criminal Investigation Division" indirectly discloses
that the taxpayer wasunder criminal investigation. Calhoun, 80-2U.S.T.C. at 85,138
(Footnote 15). The Calhoun Court noted that if the IRS interpretation of the
signature block requirement was correct, the Manua would be requiring an
unnecessary disclosure of return information in violation of 26 U.S.C. Section 6103.
Id.

Sincethe Calhoun Court decision, thel RSand Special Agentshaveknownthat
they could not disclose that ataxpayer isunder criminal investigation and, infact, the
IRS claimed to have revised the Handbook for Special Agents to avoid such
disclosuresin thetext of letters. TheRSand Burgessknew, or should have known,
as early as 1980, that the use of theidentifier "Criminal Investigation Division" by
whatever meansit isused isan indirect disclosure that ataxpayer was under criminal
investigation. The IRS and Burgess knew, or should have known, that the Calhoun
Court believed that theuse of the identifier "Criminal Investigation Division™ in the
signature block of a circular letter was an unnecessary disclosure of return
information in violation of 26 U.S.C. Section 6103. And, the IRS was aware that

disclosurescould beeither direct or indirect. Section384.2(4) Handbook for Special
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Agents.

In Barrett v. United States, 100 F.3d 35 (5" Cir. 1996), Dr. Barrett had

considerablelitigation involving his attempts to enjoin the IRS from disclosing that
hewasunder criminal investigation with additional mailings. InthedecisioninU.S.

v. Barrett, Jr., 837 F.2d 1341, 1356 (5" Cir. 1988), the mgjority ruled that a district

court cannot conditionally enforcean IRS summons to insure that the IRS will not
violate the non-disclosure of return information provisions contained in 26 U.S.C.
Section 6103. Judge Brown, joined by three other judges, wrote a separate opinion
concurringin part and dissenting in part with themajority. Inarguing that the district
court did have the power to conditionally enforce an IRS summons, Judge Brown
opined that: (1) revealing that a taxpaye is under criminal investigation is a
disclosure of return information, and (2) the disclosure that the taxpayer is under
criminal investigation was not necessary. Judge Brown's comments regarding the
disclosure of the crimind investigation as not being unnecessary are particularly
applicable to the disdosures at issue heran:

With a stringent code of confidentiality, excused only by similarly stringent

exceptions, we come then finally to whether the disclosure of crimina

investigation was necessary in obtaining information, which would not

otherwise [be] available." See Section 6103(k)(6).

| would add to the cumulative literature of Barrett I, 11 and 11, only that to this
day there has been no statement, either from on high in the solicitor's office or
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the Department of Justice, or on the lower rungs of the IRS field agents,
concerningwhy it wasreasonably necessary toinform the patient interviewees
that Dr. Barrett was under criminal investigation. All that the IRS could
conceivably want from their inquiry was (I) the amount which the doctor
charged the patient for the reconstructive plastic surgery, (iia) the amount
that the patient paid, (iib) whether paid in cash or check, and (iii) the
amount, if any, paid by an insurer. The fact that Dr. Barrett was facing
criminal prosecution and punishment would have nothing to do with those
inquiries. In any event, as a revelation was not necessary to obtain
information, there is no need to question whether the information was not
otherwise available. The requirements of Section 6103(k)(6) were not met.
The disclosure not being exempt, there was an explicit violation of Section
6103 demand for confidentiality.

Herethetaxpayer isbranded asacriminal suspect, with no criminal chargeyet
filed much lesstried. The statement of criminal investigation wasadisclosure
of return information. The disclosure was not authorized. It was aviolation
of statutorily imposed confidentiality.

Even more than litigious frustration, the damage remedy -- no matter how
extravagant the damage award -- cannot undo the harm wrought by theillegal
disclosure. Here, revealing that the Doctor is under criminal investigaion is
of irreparable damage to his personal and professional reputation. Congress,
infurtherance of itsgoal of strengthening therightsof taxpayers, intended that
taxpayers should not be exposed to such damning, untried, unproved
accusations.

Barrett, 837 F.2d at 1356.

The decision by four Appellate Justicesthrough Judge Brown with regard to

the Barrett disclosures hold true in thiscase. There isno conceivable reason why it

would be necessary to inform Dean’ s associates, patients, or others that he is under

criminal investigation. The return envelopes, associated correspondence, and
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summonses could have been signed and/or provided a return address to simply the
Special Agent, without the additional language being added informing these third-
partiesthat the Special Agentswere part of theCriminal Investigation Divisionof the
Internal Revenue Service. Clearly, thesummonses stating “ Criminal Investigation,”

as well as the return addresses on envelopes and on letterheads are as blatant of a
disclosure as any can be, unauthorized by law, and a criminal violation of the law.

SeealsoHeller v. Plave 657 F.Supp. 95(S.D.Fla. 1987); Heller v. Plave, 66 AFTR2d

90-5746, 90-5748 (S.D.Fla. 1990); Diamond v. U.S,, 944 F.2d 431, 434 (8th Cir.

1991); Marrev. U.S,, 70 AFTR2d 92-5159(S.D.Tex. 1992); Mallasv. United States,

993 F.2d 1111 (4th Cir. 1993); Marre v. United States, 38 F.3d 823 (5th Cir. 1994);

Barrettv. U.S., 51 F.3d 475 (5th Cir.1995); Miller v. U.S., 66 F.3d 220, 223 (Sth Cir.

1995); Jones v. United States, 97 F.3d 1121, 1124-25 (8th Cir. 1996); Gandy V.

United States, 1999 U.S. Dist. LEX1S 1029, 99-1 U.S.T.C. P50,237 (E.D.Tx. 1999),

aff'd, Gandy v. United States, 234 F.3d 281 (5" Cir. 2000).

The Court should not continueto stand idly by whilethe IRS subjectsDean to
the ridicule and humiliation of being labeled as a criminal tax evader in the eyes of
his fellows by the damning disclosures that he is the subject of a crimina
investigation. This case presents a perfect illustration of the harm which has been

brought asaresult of the courtsprotecting IRS' agents crimind conduct. Despitethe
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instruction in the IRS Manual that “caution must be exercised not [to] damage the
reputation of thetaxpayer by making [mailings, oral disclosures, business cards etc.]
either offensive or suggestive of any wrongdoing by the taxpayer.” 5 CCH, Internal
Revenue Manual, para. 9781 ch. 347 at 26,891, thisis exactly what Burgess did and
will continue to do until sanctioned.

The IRS has branded Dean as a criminal suspect, with no criminal charge yet
filed, much lesstried. The disclosuresof a criminal investigation were disclosures
of return information. The disclosures were not authorized. They ae violations of
statutorily imposed confidentiality. Theremedy for violation of theTax Reform Act
of 1976 ispossible criminal prosecutionof the offending Special Agentsor adamage
suit against the United States. The instant action is the damage suit, but the
Magistrate Judge and Federal Judge have expressly allowed the IRS to continue
violating the Act and committing fel onies with absolute impunity. Thelower Court
could have ended theillegal disclosures, sua sponte, at any time, but it has chosen not
todo so. Theonly way the IRS, its employees and agents, could violate the law and
commit multitudes of feloniesfor the last quarter of a century istheoutright license
by the courts through their refusal to enforce the law.

It is patently obvious that the damage remedy afords no real protection to

Dean. The damage suit remedy isfruitless. Prospective criminal penaltiesliein the
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almost limitless discretion of the prosecutor. Considering tha the Department of
Justiceand U.S. Attorney’ s Office arethe principal advocates against Dean, and they
are working with Burgess, there is no readlistic likelihood that crimind prosecution
would ever beinitiated against her.

Even more than litigious frustration, the damage remedy -- no matter how
extravagant the damage award -- cannot undo the harm wrought by the illegal
disclosures. Here, revealing that Deanisunder criminal investigationisof irreparable
damageto his personal and professional reputation. Congress, in furtherance of its
goal of strengthening the rights of individuds, intended that they should not be
exposed to such damning, untried, unproved accusations.

The Presdent must comply with Section 6103. The Congress and its
committeesmust complywith Section6103. TheDepartment of Justiceand all other
executive departments or agencies must comply with Section 6103.” But obviously
IRS Special Agent Burgess need not.

Historically, only about one-haf of the cases recelving a full scale
Investigation by a special agent are recommended for prosecution. H. Balter, Tax

Fraud and Evasion, sec. 3.04[4] (5th ed. 1983); 1 R. Fink, Tax Fraud, sec. 6.02[1]

7. Section 6103 takes precedence over even the Freedom of Information
Act. See, e.g., Church of Scientology V. Internal Revenue Service, 484 U.S. 9, 108
S. Ct. 271, 98 L. Ed. 2d 228 (1987).
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(1990). Prosecution on some of the cases recommended for prosecution by a special
agent are declined after further review by the IRS District Counsel’ s office and/or
Justice Department review. Additionally, investigations for each tax year are
independent. The grand jury might not indict for the years being currently
investigated. Yet, the lower court has to the present date expressly authorized
Burgess' illegal conduct by delayingjusticeand failing to remedy theillegal conduct.

In Heller v. Plave, 657 F.Supp. 95, 98-99 (S.D.Fla. 1987), cited favorably by

the Eighth Circuit in Diamond, the court ruled as follows:

Congress enacted [Section] 6103 to protect taxpayers reasonable
expectation that information submitted to the IRS would remain confidential .
Johnson v. Sawyer, 640 F.Supp. 1126, 1132 (S.D.Tex. 1986). In the Johnson
case, the IRSissued a press release with information about the taxpayer under
investigation. The Southern District of Texas found that disclosing the
taxpayer's age, address, and the suspicion that he had altered documents and
claimed false business deductions on his tax returns, were improper under
[Section] 6103. In the case at bar, Defendant disclosed the same type of
information to many of Plaintiff's clients.

In Johnson v. Sawyer, the suit was filed seeking damages for the unlawful

disclosure of tax return information, among other causes of action. Johnson claimed
that a Press Release disclosed fiveitemsin violation of Section 6103 (1) hisage, (2)
his address, (3) the suspicion that he had altered documents and claimed false
business deductions concerning his 1974 and 1975 returns, (4) his position at

American National being executive vice-president, and (5) hisbeing required to pay
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back taxes, penalties, and interest. The Johnson Court found:

Thosefiveitemscongituted part of the daareceived, recorded, or collected by

the IRS with respect to Johnson's return and the determination of his liability

for an offense. Hisresidential address was part of his "identity”. 26 U.S.C.

Section 6103(b)(6). ...Given observations such as those, this Court must

concludethat the Rel ease contained "return information” under Section 6103.

Theterm "disclosure” means "the making known to any person in any manner

whatever areturnor returninformation.” 26 U.S.C. Section 6103(b)(8). Given

that expansive definition, this Court must hold that the Release™ disclosed” the
return information.

| ssuing the Release therefore viol ated Section 6103 unless some exception to

thegeneral ruleagainst discl osureapplies. 26 U.S.C. Section6103(a). Unable

to find a statutory exception, the defendants ask this Court to, in essence,
create ajudicial one.
Johnson, 640 F.Supp. at 1131.

The same elements areapparent herein: (1) the fact that an individual is under
criminal investigation is undisputably return information, (2) the Special Agent
disclosed thisreturn information, and (3) no exception to the rule against disclosure
applies. Thus, the Specid Agent violated Section 6103 and Dean is entitled to
damagesfor each unauthorized disclosure. United Statesdid not arguebel ow that the
disclosure of the nature of the investigation was a good faith, but erroneous,

interpretation of the law. In fact, the lower Court explicitly or at least implicitly

determined that it was a correct interpretation of the law.
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The Johnson Court thoroughly reviewed the legislative history? underlying
Congress intent, and it found that:

"Congress made the language of Section 6103 quite clear: any disdosure of
return information is illegal 'except as authorized by this title.' 26 U.S.C.
Section 6103(a)." ... Inlight of that explicit statutory language and legislative
history, this Court concludes that it cannot judicialy carve any additional
exceptionsto Section 6103'sgeneral ban againstdisclosures. Seealso Rodgers
v. Hyaitt, 697 F.2d 899 (10th Cir. 1983); Olsen v. Egger, 594 F.Supp. 644, 647
(S.D.N.Y. 1984); Dowd [v. Calabrese, 101 F.R.D. [427] at 428-29 [D.D.C.
1984]."

Johnson, supra at 1132-33.

The final trial court decision in the Johnson case was issued in 1991. See

Johnson v. Sawyer, 760 F.Supp. 1216 (SD.Tex. 1991) ("We have aready held that

the issuance of the release violated Section 6103 and that 'a reasonably competent
IRS official should have known that that disclosure was illegal.™). Johnson v.

Sawyer, 640 F. Supp. at 1134).° The Government appealed the 1986 and 1991

8. For example, see House Conference Report No. 94-1515, reprinted in
1976 U.S. Code Cong. & Ad. News 4118, 4180 (" The Senate amendment provides
that returns and return information are ... not subject to disclosure except as
specifically provided by statute") and 4186 (conference agreement to follow that
Senate amendment after modifying those specific statutory exceptions).

9. At thetime of theevents complained of, actionsfor viol ationsof Section
6103 weregoverned by 26 U.S.C. Section 7217, which permitted suit only against the
individual violator, not against the United States. Johnson v. Sawyer, 640 F. Supp.
at 1137. Section 7217 was repeal ed effective September 3, 1982 and replaced by 26
U.S.C. Section 7431, which authorizes suit against the United States, but not against
the individual violator. Mid-South Music Corp. v. Kolak, 756 F.2d 23, 25 (6th Cir.
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decisionstotheFifth Circuit, and thetrial court'sopinion, rdevant to thisappeal, was

affirmed. Johnson v. Sawyer, 980 F.2d 1490 (5th Cir. 1992).

Thethreshold question hereiswhether aviolation of Section 6103 occurred at
all. Johnson assertsthat by releasing the protected information about him, the
IRS agents clearly violated Section 6103. Some of the information released
about Johnson had been discussed in his tax evasion proceeding, but other
information about him was neither discussed in that proceeding nor otherwise
appeared in the record of the court. Although provisions of Section 6103
exempt certain disclosures, no provision specifically exemptsdisclosuressuch
asthose madein the instant case.

... Although we make no rule selection, we nevertheless observe that even if
we were to follow the Ninth Circuit's ruleas typified in its Lampert decision
(which we do not), the disclosures made by the IRS agents in theinstant case
would still constitute a violation of Section 6103.

... But several other items contained in those releases (Johnson's middle
initial..., hisage, hishomeaddress, ...) were nat discussed at his arraignment
or sentencing or placed in any public record. The government concedes that
additional information about Johnson had been taken from his confidential
taxpayer fileor fromthe | RSinvestigation of Johnson, and inserted in the press
release.

United States Motionfor Rehearing En Banc wasgranted on October 14,1993,
and a Supplementd and Amending Panel Opinion was entered the same date.

Johnson v. Sawyer, 4 F.3d 369 (5th Cir. 1993). The Supplemental and Amending

Panel Opinion again affirmed tha the five items in the Press Release, including the

disclosure of Johnson's residential address, violated Section 6103.

1984).
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Section 6103 embodies a congressional determination that return information
is confidential. Congress did not seek to protect solely the financial aspect of
return information but the personal aspect aswell, expressly prohibiting inter
aliatherel ease of thetaxpayer'sidentity. That Congress statutorily recognized
the magnitude of this privacy interest is strong evidence that a reasonable
person would indeed be highly offended by the publication of his return
information.

Johnson v. Sawyer, supra at p. 374

We find inescapable the conclusion that the IRS agents' violations of the
standard of behavior established in Section 6103 amounted to negligence under
Texas tort law -- if not to either recklessdisregard or deliberate violation of
that standard. Even under the relaxed Lampert rule, which again we neither
adopt nor regject, the IRS agents' activities actionably violated Section 6103's
standard.

Id. at p. 381.
As found by the Johnson Court, "Congress did not seek to protect solely the
financial aspect of return information but the personal aspect as well, expressly

prohibiting inter aliatherelease of the taxpayer'sidentity.” Johnson, supraat p. 374.

A taxpayer'sidentity includeshismailing address:. "theterm'taxpayer identity' means
... hismailing address... ." 26 U.S.C. 6103(b)(6).

On March 16, 1995, the en banc opinion was rendered. See Johnson v.
Sawyer, 47 F.3d 716 (5th Cir. 1995). The Section 6103 violationswere not reviewed
by the en banc opinion, or not included in United States' petition for rehearing en

banc, thereby conceding theissuethat disclosure of Johnson'shomeaddressviolated
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Section 6103. The Court reversed the FTCA claim and remanded for dismissal.

If these actions were sanctionable, surely the disclosures of a crimind
Investigation are violations of Section 6103. 26 U.S.C. Section 6103(b)(2)(A)
providesthat returninformationincludes"whether thetaxpayer'sreturnwas,isbeing,
or will be examined or subject to other investigation or processing ... or with respect
to the determination of the existence, or possible existence of liability... ." It cannot
be disputed that thisreturninformation wasdisclosed. Andthetrial court'sreasoning
misses the statutory and regulatory exceptions governing disclosures The Code of
Federal Regulations authorizesdisclosure"only if the necessary information cannot,
under the facts and circumstances of the particular case, otherwise reasonably be
obtained.” 26 C.F.R. Section 301.6103(k)(6)-1.

The summonses have fairly severe penalties attached for the noncompliance
therewith. With these penalties in mind, why did Burgess state “criminal
investigation” on the summonses? How was it necessary to obtain the information
she was seeking? Nowhere is it explained tha the disclosures of “criminal
investigation” were necessaryto obtain theinformationthe | RSwas seeking. Nor has
the Government ever been ableto explainwhy such disd osureisabsol utely necessary
to obtain any information it is seeking.

There is no conceivable reason why it would be necessary to inform Dean's
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associates, customers, clients and patients that he was under criminal investigation.
The summonses, letters, headings on letters, and envel opes associated therewith at
issue herein could have been signed and/or provided areturn address to simply the
Special Agent, without the additional language beng added informing these third-
parties that the Special Agent was part of the Criminad Investigation Divigon of the
Internal Revenue Service; thereby broadly telling whoever saw the summonsesthat
she was conducting acriminal invegigation against Dean.

In another case similarto Dean's, ataxpayer was awarded damagesfor several
letters mailed to the taxpayer's clients which contained statements by the IRS agents
that "he was a Specid Agent in the Criminal Investigation Division of the IRS

conducting a criminal tax investigation of" the taxpayer. Heller v. Plave, 657 F.

Supp. 95 (S.D.Fa. 1987). In that case the court found that those disdosures, and
others, depicted alack of integrity on the part of the Government. 1d. at 99. Agent
Plavewas ultimately held liablefor thirteen (13) disclosuresregarding the statusand
nature of the investigation of Mr. Heller. Id. at 99. "On December 31, 1987, the
parties settled this action for $21,816.41 and Plave dismissed his appea with

prejudice." Heller v. Plave, 66 AFTR2d 90-5746, 90-5748 (S.D.Fla. 1990).

On or about thesametimetheHeller casewasbeing litigated, thelRSwas sued

againinthe Southern District of lowa. Diamondv. United States, Civil No. 87-86-D-
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1(S.D.lowa). Dr. Diamond filed acomplaint alleging that Special Agent Jay, during
a criminal invedigation on behalf of the Internd Revenue Service unlawfully
included in circulated letters reference in the signature block to "Criminal
Investigation Division."

Thetria court concluded that a reasonable IRS agent in Special Agent Jay's
situation would have known of the right provided to Dr. Diamond by Section 6103
and 7431, as clarified by applicable IRS regulations and other IRS interpretations.
Thus, the trial court narrowed the issue to the pivotal question of whether Specid
Agent Jay's conduct violated clearly established stautory standardsfound therein.

The trial court found tha Special Agent Jay followed the instructions in the
Handbook for Special Agents, which provided at the time at Section 347.2 that:
"When mailing circularizations, all such letters will be signed by the special agent
with prior approval of the Chief... . The title "Specid Agent" and Criminal
Investigation Divisionwill beincluded in the signature block." Since Special Agent
Jay blindly followed this Manual provision, the trial court concluded that any
disclosuresintheform lettersresulted fromagood faith, but erroneous, interpretation
of the statute, theclarifying regulations, andthe IRSinternal rulesand interpretations.
The court further conduded that it was not a clearly established unlawful disclosure

at that time to include "Criminal Investigation Division" in the signature block.
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Notwithstanding the trial court's ruling, the IRS did not amend its Manual after this
decision, which instructed special agents to include the identifier. Dr. Diamond
appealed the decision.

The Eighth Circuit confirmed the trid court's finding that although the
disclosures were unauthorized, the IRS Manual was an erroneous, but good faith

interpretation of Section 6103. Diamondv. U.S., 944 F.2d 431, 434 (8th Cir. 1991).

In our society, even without an actual conviction, the suggestion of criminal
activity can transform and devastate an individual's life in Diamond's case, it
might destroy the confidence of his patients in their doctor, leaving him
without a practice. Congress passed section 6103 to prevent such damage.
Indeed, one of the four proclaimed purposes of the Tax Reform Act of 1976,
fromwhich section 6103 emerged, was to 'strengthen the rights of taxpayers.'
H.R.Rep. No. 658, 94th Cong., 1st Sess. 7 (1975), reprintedin 1976 U.S.Code
Cong. & Admin.News 2897, 2902. Commenting on this subject, the Senate
Committee on Finance explained:

Themost significantadministrativepurposesare thosewhich strengthen
taxpayers rights.

The committee amendment provides definitive rules relating to the
confidentiality of tax returns, an areawhere there has been much abuse
in the past. It strictly limitsdisclosure fromtax returns.

In our opinion, Agent Jay did not need toidentify himself as a member of the
Criminal Investigation Division to secure the desired information. In follow-
up lettersto many of the canvassed patients, Agent Jay identified himsdf only
as "Special Agent" and did not mention his affiliation with the Criminal
Investigation Division. Similarly, in the summonses prepared to gather
information on Diamond's financial transactions, Agent Jay did not mention
that he was with the Criminal Investigaion Division. Moreover, other agents
operatinginthesame state as Agent Jay haveissued circul ar | etterswithout the
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Criminal Investigation Division identification. ... Indeed, Agent Jay'sfailure
to reiterate his affiliation with the Criminal Investigation Division in his
follow-up letters demonstrates that such identification was not necessary to
obtain the requested information.*

Diamond, 944 F.2d at 434.

The Diamond Court expressly limited its decision concerning the good faith
defense advanced by the United States therein to the issue of the IR Manual's
requirementthat thisspecificidentifier beincludedinthesignatureblock of acircular
letter. The Diamond Court found that even including this identifier was an
unauthorized disclosure, thereoy affirming thetrial court. Such decigon concerning
the IRS' good faith interpretation, however, was based upon numerous factors as
detailed in the mgjority opinion, not remotely involved herein, and the concurring
opinion of Circuit JudgeMaGill.

| aso wish to emphasize that the Internal Revenue Manual's requirement that

the specificidentifier beincluded in the signature block of acircular letter was

agood faith interpretation of 26 U.S.C. Section 6103. Thelnternal Revenue

Manual specifically warns that "unnecessay embarrassment to the taxpayer

should be avoided.” Interna Revenue Service, Internal Revenue Manual,

Part 9 (Investigations), Section 9324.2(2)(c) at 9-94.1. ThelRSalsoinstituted

and followed procedures designed to preventwrongful disclosures. ThelRS's

failure to recognize tha the identifier in the signature block would be a

wrongful disclosure is understandable The use of such an identifier is a

common business practice that isimproper only in rare circumstances such as
when it unnecessarily discloses the nature of an IRS investigation.

10.  Of course Dean was prohibited from any discovery whatsoever in order
for him to obtain and submit similar evidence.
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Diamond, 944 F.2d at 438.

An agent, before sending a circular letter such as the one used by Agent Jay,
must get approval from the agent's supervisor to send acircular letter and get
approval of the contents of the letter. Internal Revenue Service, Internal
Revenue Manual, Handbook for Special Agents Section 347.2 at 9781-111.
Agent Jay stated that a circular letter INDICATING the investigation was
criminal in the body of the letter would not be approved by a supervisor.
Deposition of Roger J. Jay at 92-93.

Diamond, 944 F.2d at 438 n. 3. [Emphasis added].

Following the Eighth Circuit's ruling in the Diamond case, the Internal
Revenue Service belatedly amended the Handbook for Special Agentsayear later,
which had instructed special agentsto include theidentifier "Criminal Investigation
Division" at the bottom of its correspondence for over a decade. The Diamond
decisionwaspublished September 12, 1991, and rehearing was denied on October 30,
1991.

Another case addressing unauthorized disclosuresin correspondenceisMarre
v. U.S, 70 AFTR2d 92-5159 (S.D.Tex. 1992). The disclosures at issue were that
Marre was under investigation by the Criminal Investigation Division of the IRS.

Earlyin 1985 IRS Special Agent Lindell Parrish beganacriminal investigation

of Marreand Agritech. Parrish mailed out alarge number of circular lettersto

Agritechinvestors. Plaintiffs Exhibit 1. Thelettersstated that Plaintiffswere

under investigation by the Criminal Investigation Division of the IRS for

allegedly aiding and assisting in the falsetax returnsin violation of 26 U.S.C.

section 7206(2), and that in the view of the IRS, any tax return that showed
deductionsor creditsin connection with the Agritech tax shelter wasfalse and
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fraudulent. The letter assured its redpients that they were not targets of the
investigation, but rather potential witnesses. Attached to each circular letter
was a questionnaireto be returned to Parish.

Other communicaions, not quite so withering intonebut clearly revealing that
Plaintiffs were the object of the unwelcome attention of the Crimina
Investigation Division were sent to various Agritech employees to some of
Agritech's suppliers, to some of thefinancial planners and to other investors.
Parrish also conducted several face-to-face interviews.

Parrish's testimony showed that he had not thought it necessary to review or
keep abreast of theregulations. His actions cut awide swathe through them,
as even a cursory reading of them makes clear. Chapter 347 of the Manual's
"Handbook for Special Agents' deals with the subject of circular letters; it
stresses the embarrassment that may result, both to the taxpayer and the IRS,
iIf circular lettersareimproperly used, requiresthe approval of the Chief of the
Criminal Investigation Division before the letters are sent out (induding
approval of the letters to be sent out) and cautions the agent against, among
other things, "making the letter ... suggestive of any wrongdoing by the
taxpayer." Parrish obtained no such approval, and theletters he sent out could
hardly have been more suggestive of wrongdoing by Plaintiffs; we would be
hard-pressed to imagine amoreflagrant violation of Chapter 347. Parrish also
ran seriously afoul of Chapter 348, which deals with the disclosure of return
information, cautions the agent that "return information" is defined very
broadly, toinclude, for example, thefact that a person isunder investigation,
and allows disclosure of return information only to the extent necessary to
gather datathat may berelevant to atax investigation. The Courtfindsthat the
disclosures made by Parish were not necessary, and that they were indeed
impermisgble disclosures of Marre's return information.

Marrev. U.S,, 70 AFTR2d at 92-5159-60.

The Marre case was appealed to the Fifth Circuit, and United States filed a

cross-appeal. Marre v. United States, 38 F.3d 823 (5th Cir. 1994). Following the

bench trial, the district court found that Agent Parrish had made 215 unauthorized
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disclosures. Theseincluded: 88 disclosures via circular letters to the investors, 23
disclosures to Agritech suppliers, 10 disclosures to promoters, and 94 "other"
disclosures. Neither party challenged these findings on appeal. The apped only
concerned punitive damages and other issues not relevant herein.

On April 20, 1995, theFifth Circuit rendered its decision in the case of Barrett
v. U.S,, 51 F.3d 475 (5th Cir. 1995), which is precisely on point with the facts and
law in the instant matter. The Fifth Circuit reversed the judgment in favor of the
United States and remanded for adetermination of Dr. Barrett's damages. Although
these disclosures occurred during the early 1980's, the Fifth Circuit did not apply a
good faith, but erroneous standard, even though the same Manual directed special
agentsto use the identifier "Criminal Investigation Division."

The investigation of Dr. Barrett wasinitiated asacivil one, but subsequently
transferred to the criminal division. Special Agent Hanson, Criminal Investigation
Division, was in charge of the criminal investigation, and determined tha it would
be necessary to find out from Dr. Barrett's patients the amount each had paid and
whether any part was paid in cash. Barrett, 51 F.3d at 476-77.

Special Agent Hanson sent summonses to the hospitals where Dr. Barrett
practiced, and they supplied him with 386 names and addresses of Dr. Barrett's

patients. Nine months later during 1983, Special Agent Hanson sent a "circular
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letter" to each of the 386 patients, informing them that Dr. Barrett was being
investigated by the Criminal Investigation Division, and requesting information
regarding the nature and amount of the fees paid to Dr. Barrett. Barrett, 51 F.3d at
477.

OnNovember 29,1983, Dr. Barrett filed an action against the nternal Revenue
Service, aleging violations of 26 U.S.C. Section 6103 and Section 7431. Thethrust
of Dr. Barrett's suit was that the IRS' circular letters unnecessarily informed his
patients that he was under investigation by the Criminal Investigation Division. "It
Is undisputed that this particular disclosure to Dr. Barrett's paients constitutes the
disclosure of 'tax return information." Barrett, 51 F.3d at 477.

After five appeals to the Ffth Circuit, Dr. Barrett's case was remanded at | ast
for trial to determine whether it was necessary for Special Agent Hanson to disclose
that Dr. Barrett was under criminal investigation to each, or any, of his patients and,
if so, whether the disclosure might have been avoided. The Fifth Circuit panel
emphasi zed that the question wasnot whether theinformation sought was necessary;
rather, the question was whether the disclosure was necessary to obtain the
informationand, if it was, whether the information sought was" otherwi se reasonably
available." Barrett, 51 F.3d at 477-78. The most recent Fifth Circuit panel applied

theclearly erroneous standard of review when it determined whether thedistrict court
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erred when it found that "the disclosure in Agent Hanson's circular letter did not
violate 26 U.S.C. [Section] 6103 and 26 U.S.C. [Section] 7431." 1d. at 478. The
Barrett Court ruled that:

The IRS offered no evidence that disclosing the fact that ataxpayer is under
criminal investigationisnecessary to obtaintheinformation sought by sending
the letters. Cf. Diamond v. United States, 944 F.2d 431, 435 (8th Cir. 1991)
(asamatter of law, IRS agent did not need to identify himself in circular letters
as a member of the Crimind Investigation Division to secure the desired
information). ... As further evidence that the disclosure was unnecessary, the
formal | RS summonses for information sent out by Agent Hanson beforethe
circular letters did not disclose that Dr. Barrett was under criminal
investigation.

Asidefrom the uncontradicted evidence presented throughMr. Twardowicz at
trial, we note that there are several statutes that make it unlawful for third
partiesto give knowingly falseinformation to an agent of the Internal Revenue
Service, whether the investigation is civil or criminal. (Cites omitted).
Certainly, the existence of these crimina penalties sufficiently encourages
third parties to exercise appropriate care in responding to inquiries from an
employee of the Internal Revenue Service.

Here, thereis no evidenceto support afinding tha it was necessary to state in
the body of the letter that Dr. Barrett was currently under investigation by the
Crimind Investigation Divison of the Interna Revenue Service. ...
Consequently, we hold that the district court's conclusion that such disclosure
was hecessary is clearly erroneous and must bereversed.
Barrett, 51 F.3d at 478-79.
The Barrett Court then addressed the United States issue of good faith. First,
the Court repeated the often held determination that a reasonable IRS agent can be

expected to know statutory provisions governing disdosure, as interpreted and
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reflected in IRS regulations and manuals. Barrett, 51 F.3d at 479.
Next, the Court addressed Chapter 347.2 of the IRS "Handbook for Special
Agents," also at issue in the instant matter.

Of paramount importance, however, the Chief of the Criminal Investigation
Division had not approved the content of the circular letters as required by
Chapter 347.2 of the IRS "Handbook for Special Agents." (Quote omitted).
Agent Hanson testified that he was aware of this Chapter at the time that he
mailed theletters. Curiously, however, Agent Hanson further testified that he
did not recall any specifics of Chapter 347.2 when he prepared and mailed out
the letters™ As of the date of trial, Agent Hanson had worked as a special
agent in the Criminal Investigation Division of the IRS for 19 years. Yet, he
provided no explanation for his complete failure to follow the mandates of
Chapter 347.2. See Diamond, 944 F.2d at 438 n. 3 (IRS agent dated that a
circular letter indicating in the body of the letter that the investigation was
criminal would not be approved by asupervisor under Chapter 347.2). Finally,
we note that the investigation that was being conducted by Agent Hanson was
for the tax years 1977 and 1978. Nonetheless Agent Hanson sent letters to
patientswho weretreated by Dr. Barrett in 1976, 1979, and 1980. No work or
Investigation whatsoever had been performed for these years.

Applying an objective good-faith test to the uncontroverted facts, can lead us
to only one conclusion: that areasonable IRS agent would not have violated
the express provisions contained in Chapter 347.2 of the IRSmanual. Agent
Hanson did not act in good faith. Wereversethejudgment of thedistrict court;
the IRSisliable to Dr. Barrett under 26 U.S.C. [Section] 6103.

Barrett, 51 F.3d at 479-80.
A special agent of thelnternal Revenue Serviceisexpected tobefamiliar with

26 U.S.C. Sections 6103 and 7431, and the agent is expected to be familiar with the

11. Again, Deanwasstopped by thetrial court from obtaining any discovery
whatsoever in the instant matter.
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IRSregulationsthat elucidatethem. Huckaby v. United StatesDept. of Treasury, 794

F.2d 1041, 1049 (5th Cir. 1986), reh'g denied, 804 F.2d 297 (Sth Cir. 1986).

The disclosures of return information at issue herein have been found
unauthorized by the federal courts for aimost 2 %2 decades. The Diamond Court
expressly found that the law was clearly established, but the IRS Manual provided
agood faith, but erroneous, interpretation relied upon by the agent in that case. That

case was thirteen (13) ago, and the lav was clearly established then.

Accordingly, following Diamond, Barrett v. United States, 51 F.3d 475 (5th
Cir. 1995), and the plethora of appellate and federal digtrict court decisions cited
herein, Dean is entitled to an order finding that the disclosures were unauthori zed.
The number of disclosures and theamount of damages to be determined on remand
after adequate discovery isfindly provided to Dean.

This type of conduct by special agents has repeatedly been found to be
intolerable. "The testimony did not demonstrate the need for disclosing any more
than Defendant's name, occupation and request. All gatements by Plave, ranging
from hisconducting a'criminal investigation of Daniel Neal Heller'to characterizing
Plaintiff as 'unscrupulous,’ were unnecessary and improper under [Section] 6103."

Heller v. Plave 657 F.Supp. at 98-99; Johnson v. Sawyer, 640 F.Supp. at 1132.

Congressintended to protect theprivacy of taxpayersin enacting Section 6103,
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creating narrow exceptions to that prohibition against revealing taxpayer return
information. See 26 U.S.C. Sections 6103(c)-(0) (1996). "The most effectivemeans
of preventing adisruption in government operationsresultingfrom claimsagainst the
government isfor agents handlingtax return information to abide by the regulations
Congress set forth to protect taxpayer privacy. A taxpayer who is able to prove the
elements required by section 7431(a)(1) to show an improper disclosure of return

information can hardly be sad to bring an 'insubgantial claim.™ Jonesv. United

States, 97 F.3d 1121, 1124-25 (8" Cir. 1996). See also Miller v. U.S., 66 F.3d 220,

223 (9" Cir. 1995); Mallas v. United States, 993 F.2d 1111 (4™ Cir. 1993).

Further, United States did not even argue below why the disclosures were
necessary or a"good faith, but erroneous, interpretation™ of the statute by thelRS or
an individual agent. The Eighth Circuit has determined that "a failure to act in
accordancewith statutory provisionsgoverning disd osure place[s] the burden onthe
government to show a'good faith, but erroneous interpretation’ of the statute by the

IRS or an individual agent." Jones v. United States, 97 F.3d at 1125; Rorex V.

Traynor, 771 F.2d 383, 387 (8th Cir. 1985) (the burden of pleading and proving good
faith under section 7431 rests with the government). It was improper for the trial
court, sua sponte, to argue on behalf of the Government why these disclosures were

necessary and otherwise attempt to meet the good faith, but erroneous, interpretation
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burden for the United States. This aoneshould requirereversal and remand of this
case.
CONCLUSION
For each and every reason stated above Dean prays the Court reverse the
decision below and remand with instructions for the lower court to determine the
number of disclosures and reward him damages thereon after he is afforded due
process by obtaining discovery.

Respectfully submitted this day of July 2004.

Ward Dean, M.D.

8799 Burning Tree Road
Pensacola, FL 32514
Telephone: 850-484-0595
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