
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

UNITED STATES OF AMERICA, )
) Civil Action No.

Petitioner, ) 1:08-cv-1307-ODE-JFK
)

v. )
)

KIMBERLY C. BRAME, )
)

Respondent. )
______________________________ )

KIMBERLY C. BRAME’S MEMORANDUM OF
POINT AND AUTHORITIES IN OPPOSITION TO

ORDER TO SHOW CAUSE

26 U.S.C. § 7603(a) imposes a mandatory Congressional requirement that

the IRS serve an attested copy of an administrative summons issued under the

authority of 26 U.S.C. § 7602. The statute states:

(a) In general.--A summons issued under section 6420(e)(2),
6421(g)(2), 6427(j)(2), or 7602 shall be served by the Secretary, by an
attested copy delivered in hand to the person to whom it is directed, or
left at his last and usual place of abode; and the certificate of service
signed by the person serving the summons shall be evidence of the
facts it states on the hearing of an application for the enforcement of
the summons.

26 U.S.C. § 7603(a) (emphasis added).
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That service of an attested copy of the summons is required is well known to

the employees of the Internal Revenue Service, as such requirement is set forth in

Internal Revenue Manual 25.5.3, the Summons Handbook. A copy of this portion

of the manual is attached hereto as Exhibit A, and may also be viewed on the IRS’s

website at http://www.irs.gov/irm/part25/ch05s03.html. 

In Mimick v. United States, 952 F.2d 230 (8th Cir. 1991), the taxpayer was

not served with an attested copy of the summons and moved to quash the summons

as unenforceable. The Court stated:

Under § 7603 of the Internal Revenue Code of 1986, 100 Stat. 2778,
as amended, 26 U.S.C. § 7603 (1988), a summons “shall be served by
the Secretary, by an attested copy delivered in hand to the person to
whom it is directed, or left at his last and usual place of abode....”
(Emphasis added.) The requirement has its origin in the Act of July
13, 1866, § 9, 14 Stat. 98, 102. A contemporary dictionary defines the
word “attest” as “to bear witness to; to certify; to affirm to be true or
genuine; as, to attest the truth of a writing; to attest a copy of record.”
Webster's Dictionary 90 (rev. ed. 1864).
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summons did not alter the substance of the summons. The treasurer
was expected to represent the Foundation as a responsible officer, and
he was not obligated to provide documents or testify about materials
outside the breadth of the summons as originally approved. Naturally,
the fifth amendment protects the treasurer from answering any
questions directed to him which might stray beyond the ambit of the
summons and into the realm of his personal tax liability, if any.

Swanson Foundation
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Just as Swanson Foundation did not involve the issue of lack of attestation,

so too Payne, did not involve the lack of attestation issue. In Payne the summons

was not properly served and the lack of service was waived when the taxpayer

appeared and did not object to the deficiency. Payne, 648 F.2d at 361-62. Here,
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 /s/ Jeffrey A. Dickstein             /s/ William Joiner                            
Jeffrey A. Dickstein William Joiner
Attorney for Respondent Mitchell & Shapiro LLP
500 W. Bradley Rd., C-208 One Securities Centre
Fox Point, WI 53217 3490 Piedmont Road, Suite 650
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CERTIFICATE Os-oMPLIANCE0I certify that the document to which this 




