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13 Id.

14 Frye, Survey of Non-ALJ Hearing Programs in the Federal
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Resolution Act of 1996, Act Oct. 1996, P.L. 104-320, 110 Stat.
3870 (amending, inter alia, 5 U.S.C. §§ 569, 571, 571 note, 573,
574, 575, 580, and 28 U.S.C. § 1491, and 41 U.S. § 605).

29 5 U.S.C. § 556(c) was amended by §4 of the Administrative
Dispute Resolution Act, Pub. L. No. 101-552, 104 Stat. 2736, 2737
(1990).

30 Administrative Conference of the U.S., THE ADMINISTRATIVE

DISPUTE RESOLUTION ACT: GUIDANCE FOR AGENCY DISPUTE RESOLUTION SPECIALISTS 3
(1992) (hereafter, GUIDANCE FOR AGENCYDISPUTE RESOLUTION

SPECIALISTS
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32 See Ray, supra note 31, at 67, and GUIDANCE FOR AGENCY DISPUTE

RESOLUTION Specialists, supra note 30 at 4-7.

33 See text supra accompanying note 28, and infra
accompanying noteorM 45ro irTi
0 Tc
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50 See Mullins, supra note 37 at 560.

51 5 U.S.C. §§ 554(d), 557(d)(1994).  See also, Joseph &
Gilbert, supra note 49 at 582-84. 

52 See, Joseph & Gilbert, supra note 49 at 585-86; Mullins,
supra note 37 at 560-61, 591-99. 

53 5 CFR § 2423.25 (2000) (FLRA); 18 CFR § 385.603 (2000)
(FERC); 24 CFR § 180.620 (2000) (HUD); 29 CFR § 18.9
(2000)(Department of Labor, general rules of practice and
procedure); 29 CFR § 2200.101 (2000) (Occupational Safety &
Health Review Commission); 47 CFR § 1.244 (2000) (FCC); 48 CFR §
6302.30 (1991)(DOT Board of Contract Appeals).

For an interesting critique of a proposal that the NLRB use
settlement judges, see Erin Parkin Huss, Note: Response to the
Experimental Role of Settlement Judges in Unfair Labor Practice

Proceedings, 37 ARIZ EV. 895 (1995).

18

having a judge actively involved in the settlement process, while
simultaneously avoiding the problems which could arise if the
judge who is to decide the case becomes too actively involved in
settlement negotiations50P"iE 21.S.CTm
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and other ADR neutrals often communicate ex parte and obtain
information on a confidential basis.  The neutral or mediator may
be told, in confidence, that a party's bargaining position is
substantially different from what the party regards as an
acceptable compromise.  Without the possibility for
confidentiality, the effectiveness of neutrals in ADR would be
seriously jeopardized.  The Administrative Conference has
summarized this need for confidentiality in a way which hardly
can be improved upon:

Most ADR techniques, including
mediation, non-binding arbitration,
factfinding and minitrials, involve a neutral
third party who aids the parties in reaching
agreement. . . .  A skillful mediator can
speed negotiations and increase chances for 
agreement by holding separate confidential
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62 Administrative Conference of the U.S., ENCOURAGING

SETTLEMENTS BY PROTECTING MEDIATOR CONFIDENTIALITY, RECOMMENDATION NO.
88-11, 1 C.F.R. § 305.88-11 (1993) (emphasis added)
[hereinafter P
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ADR and federal agencies include 12 U.S.C. §
4806(e)(1994)(requiring pilot program of ADR by federal
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80 5 U.S.C. §§ 575-581 (1994 & Supp. V 1999).

26

considerable detail, provisions authorizing and governing agency
arbitration procedures.80

For the foreseeable future, administrative law judges and
other agency hearing officers will encounter more -- not less --
emphasis on ADR.  Familiarity with ADR, as a concept and a
process, is likely to become as much a part of the competent
administrative law judge's professional qualifications as the
ability to write a decision or substantive knowledge of the
applicable law.
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81 The value of telephone conferences to the attorney
is discussed in Victor W. Palmer, Administrative Hearings
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prehearing conference is impractical, the presiding official
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may expedite and aid in the disposition of the proceeding."
7 CFR § 1.140(a)(2000). For another example, see 10 CFR §
1013.19(a) (2000)(Department of Energy, Program Fraud Civil
Remedies and Procedures: "The ALJ may schedule prehearing
conferences as appropriate.") 

86 For a rule which contemplates a prehearing
conference before discovery, see 10 CFR § 2.740(b)(1)
2000)(NRC, proceeding on application for construction permit
or operating license for a production or utilization
facility). For an example of a regulation which permits
discovery to be initiated before or after prehearing
conference, see 47 CFR § 1.311 (2000)(FCC).

29

Sometimes, the issues and facts are so complex or the number
or identity of the parties so uncertain that several preliminary
steps are necessary before evidence even can be obtained. In such
situations, the need for a fairly elaborate and carefully
prepared prehearing conference is obvious.  Furthermore, in such
cases exhibits and other direct evidence often cannot be prepared
until discovery produces the necessary information or data86
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87 For example, see 7 CFR § 1.140 (2000)(Department of
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88Forms 1-a and 1-b in Appendix I are samples related
to notices of a prehearing conference.

89 See, Office of Communication v. FCC, 359 F.2d 994
(D.C. Cir. 1966) (intervention as party in license renewal
proceedings fiirmmercial televisntiobroadcasint66a anECEEalM FClprocdupsss fim(interveriny asas part). 8
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95See for example 18 CFR § 157.6 (2000)(FERC); 18 CFR §
385.601(c)(2)(2000)(FERC)(discretionary with presiding
officer).

96See for example 12 CFR § 19.31(b)(8)(2000)
(Comptroller of Currency, typical omnibus authority to
address “Such other matters as may aid in the orderlyF.sid4lao, TD
((Comptroller of the proceeding.”); 29 CFR § 2200.51)Tj
0 -1.07 TD
((2000)(Occupational Safety and Health Review Commission,)Tj
T*
(prehearing conferences and orders, omnibus provisions re:)Tj
T*
(“any other matter that may expedite the hearing”).  For an)Tj
T*
(example of a case, see Bluestone Energy Design, Inc., 58 390.12 143.7c..R.C. 63,Tm
1570 1c), wny pediteview Commisiof matto  For a1)Tj
0 -1.07theli ma
(prehea and  directeheapartieatto exchangeor an)Tjretr
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98Form 3 in Appendix I is a sample set of ground rules.

99
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Administration; report referred to as an “order”).

100Form 5 in Appendix I is a sample interlocutory order.

37
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101Forms 6-a-c in Appendix I are samples of prehearing
orders and instructions to the parties.

102 Since the first edition of this Manual, this court has
been variously referred to as the Court of Claims and as the U.S.
Claims Court. In 1992, it was officially designated as the U.S.
Court of Federal Claims. P.L. 102-572 (Title IX, § 902(a)), 106
Stat. 4516 (October 29, 1992). This Manual generally will use the
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105 See supra,
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131 Cf., 18 CFR § 156.5 (2000) (FERC, Application for
Orders under Section 7(a) of the Natural Gas Act).

48

legal analysis of whether, under Jencks, the Constitution would
force the agency grudgingly to provide the information requested.

In the absence of good reasons to the contrary, the ALJ
should seriously consider requiring production of all relevant
and material factual statements, whether oicoduction  s592 Tm
0tio
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135 5 U.S.C. §§ 554, 556, 557 (1994).

136 5 U.S.C. § 554(a) (1994).

50

certain provisions of the APA135  which are triggered, with
certain exceptions, by any statute which requires an adjudication
to be determined on the record after opportunity for an agency
hearing.136

Very often, these formal agency adjudications are relatively
simple cases.  There may be only a few witnesses; the sanctions
may be small money penalties; the issues may fairly
straightforward; the hearing may last only a few hours, or less.

However, some formal agency adjudications can be much more
complicated.  Complex issues or several parties with conflicting
interests may be very entangled.  The resolution of a number of
legal questions may be contingent on disputed facts which are the
subject of weeks of testimony and volumes of documentary
evidence.  The substantive statutory law may require the agency
to apply open-ended criteria, such as "unfair competition," to
to b"pple coto issues as "unfcco ag,on," tocedfccoel07 rantpuweex irvanempetition,"onssumey a fewusinsrd ancy ars, or less.c8 -1.0y upenle iexno5 TDoardneelthe ag,on, the
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137 Federal Administrative Judiciary, supra note 4, at
849-50.

138 Letter dated May 20, 1992 from Acting Chief
Administrative Law Judge Jose A. Anglada, Office of Hearings
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145For an article discussing legal and technical
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Ruhlen and Administrative Law Judge Ivan Smith, Nuclear
Regulatory Commission, and letter to Judge Ruhlen from
Lawrence Brenner, Consulting Legal Counsel, Nuclear
Regulatory Commission (December 1, 1980)).

149
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contents when preparing the decision or a personal index of the
record, the parties should be informed that the titles must aptly
and precisely describe the contents.  The parties should be
particularly admonished to avoid argumentative titles, or
"singing titles," as they are sometimes called.

In complex cases with several parties it is helpful to
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157Form 9 in Appendix I is a sample order granting,
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161 Cf., 21 CFR § 15.21(c) (2000) (FDA: "Public Hearing
Before the Commissioner"). An example of such authority in
the agency itself in appeals from ALJs can be found at 29
CFR 2200.95 (2000) (OSHRC).

61

In complex, multi-party, multi-issue cases, the ALJ may be
authorized to limit the required distribution of documents to
those persons who have a direct interest in the pertinent issue -
- subject, of course, to the right of any participant to request
copies of material distributed to other participants.  Interested
persons or groups with modest resources may be permitted to file
copies of their documents in the agency's public reference room
instead of reproducing and mailing them to all parties; or, if
the material is extremely brief, it may even be read at the
hearing without prior delivery to the parties.
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164 Bulkeley, Eye Contact: The Videophone Era May
Finally Be Near, Bringing Big Changes, Wall. St. J., March
10, 1992, at 1, col.6. 
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199See text supra at notes 93-94.

200
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1992, to Morell E. Mullins, principal revisor of the 1993
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departure may be justified, for example, if a party is seeking to
elicit from the witness information that cannot readily be
obtained in any other way, or if limiton thsacjusmo anwouldtoformatshnwou mayperf ltllito cross-for obt any bebined in ecanrieactHoweies,Relsacy lsrm li0 -1.0k finci Fds,ieReie, ifubteojrmatexceps-ap,is seeking to
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21810 CFR § 110.107(f) (2000) (NRC, Export & Import of
nuclear equipment and material: "Participants and witnesses
will be questioned orally or in writing and only by the
presiding officer.  Questions may be addressed to
individuals or to panels of participants or witnesses.").
For a provision which has since been repealed, see 40 CFR §
124.85 (1991) (EPA, evidentiary hearings for EPA-issued
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2255 U.S.C. § 556(d) (1994).

226See for example, 10 CFR § 2.743(c) (2000); 12 CFR §
622.8 (2000) (Farm Credit Administration); 14 CFR 13.222
(2000)(b) (2000) (FAA; civil penalty actions);  16 CFR §
3.43(b) (2000) (FTC); 18 CFR § 385.509 (2000) (FERC); 45 CFR
§ 81.78 (2000) (Health & Human Services, Part 80
proceedings).

221a/F4/F2 1 Tf
12 0 0 149143.39 220.36 Tm
0 Tc
(221a/F
/F2 1 T6220.07 T, 29 10 CFR  (.71.78 (2000)Occupstratal Safenal&R §)T7
-4.08 -1.07 T (HealReview Commissratio.  The Consumer Product Safena222vided by statute e ftheseCFR
proceedi held pursuant to these Rules.  However, the222
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229See Union Stockyard Co. v. United States, 308 U.S.
213, 223-24 (1939); United States v. Bows, 360 F.2d 1, 7 (2d
Cir. 1966), cert. denied, 385 U.S. 961 (1966); Fed. R. Enid.
401-403; and Gardner, Shrinking the Big Case, 16 Admin. L.
Rev. 5 (1963).

230 See, Richardson v. Perales, 402 U.S. 389 (1971).

231 See, e.g., 16 CFR § 3.32(b) (2000) (FTC); 47 CFR §
1.246 (2000) (FCC).

232 See text at note 98, supra, and Appendix I, For96L., ang thag dcy must exaAdme).

229
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233 For some examples of agency rules dealing with
offers of proof, see 7 CFR § 1.141(h)(7) (2000) (Department
of Agriculture); 14 CFR § 13.225 (2000) (FAA); 29 CFR §
2200.72(b) (2000) (Occupational Safety and Health Review
Commission); 49 CFR § 511.43(g) (2000) (National Highway
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records were not privileged, but that, under the facts of
that case, the act of complying with the subpoena was within
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244Forms 19-a to -d in Appendix I are sample protective
orders.

245See, 16 CFR § 3.45 (2000) (FTC); 49 CFR § 511.45
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248 5 U.S.C. §§ 552(b)(1), (4) (1994, Supp. IV 1998).
These provisions are part of the Freedom of Information Act
(FOIA). 5 U.S.C. § 552 (1994, Supp. IV 1998.) An in camera
session is not required merely because evidence arguably
within FOIA may be involved. In fact, requests under FOIA
for documents in the possession of federal agencies are
generally dealt with under entirely separate regulations.
However, the ALJ should be alert to the possibility that
matters subject to discovery and in camera proceedings might
be exempt from disclosure under FOIA.  Agency hearing rules
regarding material or evidence taken in camera sometimes
overlap, or should be coordinated with, FOIA-type disclosure
rules. Examples of regulations which make some effort in
this direction are found in 16 CFR § 3.36(a) (2000) (FTC),
18 CFR § 385.410 (2000) (FERC), 49 CFR 511.45fact, re (Nof reg mHediwn FTrafflorSafeossAdministrof re
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require. The names of all persons present must be recorded by the
official stenographer.  After the hearing room is cleared of all
others, the session may be opened as follows:

This is an in camera [or closed] session.  I direct the
reporter to keep the transcript of this session
confidential until released by the agency; to record
the names of the persons present and the fact that they
were sworn to secrecy; to make only one transcription
of the proceedings and immediately thereafter to place
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2495 U.S.C. § 556(d) (1994).

100

If the basis of an objection is the need for cross-
examination, it should be accompanied by a statement of the
specific purposes of such queu0556(d8  If it does not appear
that cross-examination is "required for a full and true
disclosure of the facts,"249 or if the material is in any event
subject to official notice, the objection should be overruled. 
Relevant statutory provisions and agency rules gover6(d official
notice must, of course, be followed. If the supplemental
information is necessary and cross-examination is required, the
ALJ should reconvene the hear(d8

Sometimes the parties may stipulate that certain reports or
other docuon iy ysws3opfucxaminatn be coneedos  Iata),d, thenee doeregy srliesched ove, wir aurshoue/Redial evidanded, tT*.0whecertleasve, upubjeis agr th-upmin
(Soe d  stirpulan fs-eld, tT*.0s and adTD
 proear(/F1BT
/F28.7 -2.18 -3.141556MeclanicoffHssalgover6 Exhibitsar(/F
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/F2-)Tj95 -2.13 -1.06As eay yexhibitterialtopfucrequireertain irpction shorts or
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D.  Retention of Case Files

The ALJ should not dispose of his personal case file after
issuing the decision.  Copies of official documents should be
retained until the case is finally resolved, either by action of
the agency or the courts.  Either may remand the case to the ALJ
for further hearing, reconsideration, or both.  It will be
inconvenient if the ALJ's own record has been destroyed, and may
make the task of reconstructing the record extremely difficult if
any part of the agency record has been misplaced, damaged, or
lost.

VI.  Techniques of Presiding

As to those aspects of technique touching on matters purely
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A.  Preparation and Concentration

The ALJ must know the case.  It is forgivable for an ALJ to
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254 See, 5 U.S.C. § 706 (1994) (mentioning that, on
judicial review, due account shall be taken of the rule of
prejudicial error).

106

be permitted.
If the reason for a ruling is obvious the ALJ need not waste

time explaining.  If the issue is more doubtful, reasons should
be stated.

An ALJ should correct an unsound ruling.  If, however,
making the correction will cause great inconvenience, such as
substantial repetition of testimony, the ALJ should consider
whether the error was so prejudicial as to justify such a burden
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255See, e.g., 5 U.S.C. 556(d)(1994) (stating that
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material does not appear in the transcript.
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270 21 CFR § 10.200, et seq. (2000).

271See, e.g., Estes v. Texas, 381 U.S. 532 (1965).

112

FDA.270

The question for ALJs in many agencies therefore is no
longer whether it is within their authority to permit audio-
visual coverage of formal hearings.  The question is one of
following agency rules, and where agency rules give them
discretion, the questions then may multiply.  Should any live or
videotaped coverage be allowed?  If so, in what form?  Can  a
fair hearing can be assured in the presence of such coverage,
andf s-E  Can  aTeiruesarn meae assring es, s.  Shoben  arCan  ativatiso, ig0.8tf s-ssur"eubli "e q coverage,tira6 s cover Tc
(UD439 0 479710.21.0.56 2 1.76 -0.8c
(270)Tj
46 0 6480135.36 138s
0TexasD
(rCa6 195en  a)Tj
0 eitizehe --ndfo sre-ssurtruur"owners"s coverng of nmentsprohortyh coverage,)Tj
0 -inclo p dein, ina  Thend ira6 d srinbep dend ira6 d by-ssu Shoben  alr emply-ssulorght Shoben  avisualg es, s.  Shoben  a
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The extent to which the ALJ should take notes depends on
personal temperament and work habits.  Some ALJs take no notes,
feeling that it distracts from the immediate task of controlling
the hearing. Others nIare a simplateopiconaindex. Still o Othes,secretary may Reler type, possibly cwitichranscript ref AceabilingTD
(persoproTD
tyotek o
(omebiling)Tj
0 70.86 TD
yoALJ shodkeobekmadarevetaabmplatk ounsel uainrmenyling)Tj
0 -1.065 circumstaAceabling3Tj
0 70.86 s.  Some Amld take/Reofsendk o
(write e(Thhik haments on)Tj
-3 -1.07 Thnottimonom thf Acng)Tj
pt rdItek o
tichranscrbyIare*
(secrenyling)Tj
0 -1.06or Acw clerkhabThime Amle n(thch
(feeleripcord subumsttiallybiling)Tj
0 70.8easig)Twhen which thime
(wr
(feelerdecis/Reeabling3Tj
0 70.8InIarsopit dit r
(the hicovolve hinumerous e(Thhik haments on)Tj
-3 -1.0requ Thstror sup siempeperdata which the ALJ som least whdk whihicas,)Tfsittifteoe/Remonyek oee(Thhik,ico ord Relo verifyt r
(the lsenyling)Tj
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0 -1.0ar
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589 (1994); James P. Timony, Performance Evaluation of
Administrative Law Judges, 7 ADMIN. L. J. AM. U. 629 (1993-94; Ann
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290 McEachern v. Macy, 233 F. Supp. 516 (W.D. S.C. 1964),
aff’d 341 F. 2d 895 (4th Cir. 1965). See 5 CFR § 2635.809 (2000).

291 In re Spielman, 1 MSPB 51, 56 (1979).

292 Hasson v. Hampton, 34 AD. L. REP. 2d (P&F) 19 (D.D.C.
1773), aff’d mem., D.C. Cir. (April 20, 1976). 

293 SSA v. Friedman, 41 MSPR 430 (1989)(cancelling hearings
without reason); In re



MANUAL FOR ADMINISTRATIVE LAW J



MANUAL FOR ADMINISTRATIVE LAW JUDGES

296 SSA v. Givens, 27 MSPR 360, 1985 MSPB Lexis 1130 (1985)
(personal use of government car).

297 For example, SSA v. Boham, 38 MSPR 540 (1988) (refusing
to hear case involving overnight travel); SSA v. Brennan, 27 MSPR
242 (1985), aff’d sub nom. Brennan v. DHHS, 787 F. 2d 1559(Fed.
Cir. 1986) (refusing to follow case proceeding procedures,
including routing of mail and us of worksheets); SSA v. Manion,
19 MSPR 298 (1984) (refusing to scheduleuediheets); SSion,afinmai unpubliword opi. Manion, TD
(Cir.4eets), )Tj
/F4 119Tf
7.2 0 IofD e3r; S
0 -1.0 365, 20exis 1122
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328 (1995). 

303 SSA v. Mills, 73 MSPR 463 (1996); Department of Health
and Human Services v. Underwood, 68 MSPR 24 (1995).

304 Nash v. Bowen, 869 F. 2d 675, 680 (2d Cir. 1989).

305 Id.
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308 5 U.S.C. 554(d) (1994) (emphasis added). 

309 5 U.S.C. § 557(d) (1994) (emphasis added).

127

governed by the APA, the ground rules are fairly clear and quite
explicit. "Except to the extent required for the disposition of
ex parte matters as authorized by law



MANUAL FOR ADMINISTRATIVE LAW JUDGES

310 5 U.S.C. § 557(d)(1)(D) (1994).
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317 United States Navy-Marine Corps Court of Military review
v. Carlucci, 26 M.J. 328 (C.M.A. 1988), especially at 337-43 This
case was discussed in Joseph H. Baum and Kevin J. Barry, United
States Navy-Marine Corps Court of Military Review v. Carlucci: A

Question of Judicial Independence,  FEDERAL BAR NEWS AND JOURNAL,
Vol, 36, No. 5, June 1989, 242-248.

130



MANUAL FOR ADMINISTRATIVE LAWL



MANUAL FOR ADMINISTRATIVE LAW JUDGES

318See ACUS Recommendation 68-6, Delegation of Final
Decisional Authority Subject to Discretionary Review by the
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336 See, e.g., Schwerman Trucking Co. v. Gartland Steamship
Co., 496 F.2d 466, 475 (7th Cir. 1974).

140

CFR (except perhaps the changes which have only been recently
published) to a term like "in camera."  Research that took hours,
or simsclould notch havy beedone witk heptolokinf
(odays overly)Tj
0 -1.065 TD
lokted maa tials,in nvy  finblish  "iminutes,iusokincompua tizeds,
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agency's decisional precedents are policy-intensive, rather than
strictl,hgalistic.  Oner e one  thd, ifer e ALJ ope, ring underan

agenre poli,er ener e ALJ'sancotenderec byer e 
(agen, ortifer ehe s arfacentortcircumstadcesan)Tj
0 -1.065 TDindic ring r ttr protender risi of establishec 
(agenre poli mayan)Tj
0 -1765 TDbe npressari,er e ALJ hantnotaonctla right but a duty toerotenderan
agenre poli snd43
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342 See, Withrow v. Larkin, 421 U.S. 35 (1975).

144

staff recommendations and, although necessary for procedural
reasons, are not, cannot be, and are not intended to be, the
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349 The revisor of the 1992 edition and the present edition
cannot recall the source of this quotation, but reluctantly
disclaims authorship. 

350R. Gunning, Technique of Clear Writing 34 (1968).

151

perhaps a reviewing court -- what was done and why.  A reader
does not like words that confuse or words that are used for
display.  A reader wants only to learn with minimum time and
effort what the judge said.

d.  Short Sentences.  Long sentences are hard to understand. 
A timeless motto for writers is, "Short sentences can be read;
long sentences must be studied.”349  The Judge should state facts
and reasons in terms easily understood by the layman as well as
by the lawyer.  By the use of a few connecting words with short
sentences it is frequently easy to make the story flow evenly. 
Even if the use of simple words and short sentences in an opinion
results in a little jerkiness that a stylist might avoid, little
is h6 stnm
0.04 Tasthe umeaing,is fcearnETess onvr w stvenl yar Werhio shorwthat ahe uavr agEentencesleangh sn apopulr Wmagaznessharsbe nl kep be tw nl tw lv

350J

a n d  r d e c i s n d  t i t o  f r d   w o e n t o n l s h o r t d e a l h  s h o r t d e e o  s  s u b j g  w t  a  s n * 
 ( i 
 0 . 0 h i p  s i o p u l r  W m a g a z n e s s h a r h a r t i n ) T h o r t o  s i m p l

i 0 6 5  T D 
 ( E v e n  - -  l e ) v e  h a t e r m s  i p  s i a  s t y c e s l n t o r m s u s / 3 - 1 . 0 6 5  T D 
 ( E T e s s s e n t e n c e s  a r e  h t h e  s w g ) T j 
 /  t o  u n d e r s t a n d .  
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353H. Fowler, A Dictionary of Modern Usage 148-151 (2d
ed. E. Gowers 1965).

354R. Wydick, Plain English for Lawyers 57 (1979).

154

objection.  (If this shortcoming occurs frequently in a piece of
writing, it may be a clue that the piece is a first draft,
possibly dictated to a machine or stenographer.)

When a writer deliberately uses, for the sake of "variety,"
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355G. Orwell, Politics and the English Language, in
SHOOTING AN ELEPHANT AND OTHER ESSAYS 90 (1950).

155

But w0 (1950).
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impossible, unusual words and phrases should be defined.  This
can be done in a footnote or a special section for definitions. 
Alternatively, the ALJ may summarize in the main text and put the
technical details and computations in an appendix.

c. Attribution.  Excessive or needless attribution wastes a 12 29f
36.6 0greatnicchnof oracssieor a splytionjudia spewrdefng TDAwastes s
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Exhibits

(1)  The extent to which direct and rebuttal cases will be
submitted in writing.

(2)  Dates for exchange of exhibits.

(3)  Preparation and organization of exhibits, including
identification and numbering.

(4)  The need for copies and the numbering of documents of
which official notice is requested.

Witness Notification

The date or dates on which each party will notify every
other party of those witnesses it desires to cross-examine and
the areas to be covered by such cross-examination.

Hearing Date and Place

The date and place of the hearing most convenient to the
parties.

[Date]
Administrative Law Judge

NOTE: This order is adapted from a Federal Communications
Commission order.
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Form 1-c
Letter to Unrepresented Party Confirming Prehearing Conference

Agency/ALJ Address

Addressee Address

Dear  :

This is to confirm my telephone call setting up a prehearing
conference.  As was indicated in our conversation, [I/the
Administrative Judge] believe[s] such a conference will help
expedite your case.  He/She has asked me to conduct the
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Form 1-d
Let.77 Tso Repr Ttlativ Confirming Prehearing Conference5
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NOTE: Adapted from Social Security Administrelaon letter.
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Appearance Sheet Form 2

UNITED STATES OF AMERICA
AGENCY

Washington, D.C.

[Name of Case] Docket No.
PLEASE PRINT OR
WRITE CLEARLY Date

APPEARANCE SHEET

1. Applicant  Prospective Applicant 
Intervenor  Prospective Intervenor 

2. Person upon whom service is to be made (one person):
Full Name 

on: 
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will be the same as for presenting direct cases unless the Judge
deems some other order more appropriate.
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intends to cross-examine.  If no objections are recetivd, the

exhibit will be recetivd without a witness at the hearing,

subject, of course, to the right of objection on other grounds.

12.  These rules are deemvd consistent with the orderly

conduct of this proceeding.  Exceptions to any rule may be made

by the Administrlativ Law Judge for good cause shown.

[Date}
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Prehearing Conference Report Form 4-a

UNITED STATES OF AMERICA
Agency

Washington, D.C.

[Name of Case] Docket No. 101

PREHEARING CONFERENCE REPORT

Pursuant to notice a prehearing conference was held on 
     [date]  and the following appearances were entered:

[Names of counsel and parties represented]

Issues.  The agency on      [date]  directed that this
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Note -- If any other exhibits are to be offered by any party,
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additions prior to signing. It will control the course of the
hearing, and it may not be amended except by consent of the
parties and the Presiding Officer, or by order of the Presiding
Officer to prevent manifest injustice.
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Prehearing conference Instructions Form 6-a

UNITED STATES OF AMERICA
Agency

WashingtonC
rc.y
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(5)  All written materials referred to in paragraphs (3) and
(4) supra will be exchanged with all the other parties and the
Presiding Officer on or before September 7, 1982.
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183witnessvs and exhibits; (6) motions; (7) an agreed stlaement ofAissues and facts; and (8) any other pertinent mataers.S
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[Employees n.af4im
0 TSnelaon to do so at least ten (10) days before.af4 date set4



A
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schedule and preside over a conference/hearing at an early date.

Administrative Law Judge
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Order Granting Permission to Appeal Interlocutory Ruling Form 7

UNITED STATES OF AMERICA
Agency

Washington, D.C.

[Name of Case] Docket No. 

ORDER GRANTING PERMISSION TO FILE APPEAL FROM INTERLOCUTORY
RULING

SERVICE: [List of names and addresses of all parties and
counsel]
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Administrative Law Judge's Letter to Expert Witness Form 8-b

Dear [Dr.] :

This letter is a request for your professional opinion in
connection with 's disability claim, which is now
before me for a hearing and decision.

Enclosed is a proposed exhibit, , which summarizes
your professional qualifications.  If necessary, please correct
or complete the form to accurately reflect your professional
qualifications, and return the original to me.  The copy is for
your files.

Also enclosed are copies of pertinent evidence for your
consideration.  Based on your professional knowledge and the
information provided, please furnish written answers to the
enclosed interrogatories.  If additional space is needed, you may
use the reverse side of the interrogatories or attach additional
pages.  A copy of this letter and the completed interrogatories
will be made a part of the record of the proceedings in this
case.

Submit your charges for this service in accordance with your
Blanket Purchase Arrangement with the Department of 

.  Sign the enclosed Contractor's Invoice and return
it to me, along with the completed interrogatories, the evidence,
and the other documents, as soon as possible, but no later than 
   (date) .  For your convenience, I am enclosing a postage-
paid, self-addressed envelope.

Sincerely yours,

Administrative Law Judge

NOTE: This form is adapted from a letter used by the Social
Security Administration.
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10. Are there any conflicts in the medical evidence of record
which affected your opinion and, if so, please state how you
resolved them?

11. Have we furnished you with copies of the pertinent section of
the Listing of Impairments, Appendix I, Subpart P, Social
Security Regulations, No. ?

12. In your opinion, do any of the claimant's impairments, when
taken individually, meet the requirements of any of the listed
impairments?  Please f27 Bpe cs inis ofswer . . . .ted

wmay when
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Security Administration.
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NOTICE OF HEARING FORM 10-b

UNITED STATES OF AMERICA
Agency
Adress

Caption

NOTICE OF HEARING

A hearing will be held in the above matter on August 29, 1988,
at 9:30 a.m. at/in [full address, including where relevant the
name of the building [e.g., New Courthouse Building, city, state] 

. Please report to [clerk's office, first floor, for
information regarding room number] [other purposes].

Pursuant to section 9(b) of the Occupational Safety and Health
Act and section [       ] of the Commission's Rules of Procedure,
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Presiding Judge's Instructions for Briefing Form 12

UNITED STATES OF AMERICA
Agency

Washington, D.C.

[Name of Case] Docket No. 

PRESIDING JUDGE'S INSTRUCTIONS FOR BRIEFING

An examination of the record discloses certain novel or legal
problems that were not fully covered in the factual record or
arguments of the parties during the hearing.  Consequently, to
expedite the decision the following specific matters shall be
briefed.

1.  Subsidy Eligibility

Each of the applicants is now receiving subsidy and it is
possible, if the merger is approved, that the surviving carrier
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The applicants, the 3dut n, and, theagency are requested, o2

AdministrRelat Law Judgh2
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ERRATA SHEET Form 14

UNITED STATES OF AMERICA
Agency

Washington, D.C.

[Name of Case] Docket No.

ERRATA SHEET

INITIAL DECISION OF THE
ADMINISTRATIVE LAW JUDGE

(Issued )

1. On page 4, paragraph 2, line 7, change "$74,936" to
"$74,936,000".

2. On page 7, paragraph 2, line 38, change "$21,401" to
"$21,401,000".

3. On page 9, paragraph 2, line 3, between the words "can" and
"exceed" insert the word "not".

4. On page 14, second quote, line 12, change "employer" to
"employee".

5. On page 14, last paragraph, line 11, change "yards" to
"meters".

6. On page 16, last paragraph, line 1, change "is dismissed" to
"is denied".

[Date]
Administrminis Law Judge

NOTE: This errmia sheet is adapted from one used by the
Federal Energy Regulatory Commission.
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Accordingly, in order that a yerminelaon may be made09by letineisithhatcopyd toopposmrdiDcounse)isiththaoT
5 Tm657.36 21.6 -0.72d t
fic rMSORM



APPENDIX



APPENDIX I - FORMS

211



APPENDIX I - F



APPENDIX I - FORMS

213

requirements of paragraph 1(a) of this order.

(d)  A statement setting out any further material matters of
fact as trvritmf te defendaentbelieveas hatf tere hisnof

 of this statement halltbe numberedr.

fact nd law,rvritmf
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be furnished to the attorney of record for the plaintiff and to
the commissioner within the period prescribed in paragraph 2 of
this order.

4. Counterclaim or Offset Based on Defendant's Records.
(a)  If the defendant has filed, or intends to file, a
counterclaim or offset based on its own books of account or other
records, the defendant, within the time prescribed in paragraph 2
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STANDARD ORDER SCHEDULING PRETRIAL CONFERENCE Form 18-e

IN THE UNITED STATES COURT OF CLAIMS

Trial Division

No.

Filed

Plaintiff(s),

              v. Standard Order Scheduling
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(e) fixing a time and place for the trial;

(f)  limiting the number of expert witness and providing for
the exchange between the parties prior to the trial of written
documents, in narrative or question-and-answer form, by such
witnesses cosnuiting tirnd pposed direct tquesmony;ss al;

g(f)y su og tr maritresss may aids, io thdisposiestial oo ten)Tj
0 -1.07 TDcase.l;
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(i)  Nothing herein shall be construed to prevent the
Administrative Law Judge i
oB  priewthinautholoty fromhe

                                       
(Administrative Law Judhe)TT*T[(NOTE:)-2999.9(This order is adaptruefromba Federal Trade Commissaon)]TJ
6
0 -16507 TDprotecrave order.23
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PROTECTIVE ORDER, Re: DEPOSITION Form 19-c

UNITED STATES OF AMERICA
Agency

Washington, D.C.

[Name of Case] Docket No.
[or other identification]

[PROTECTIVE ORDER/HEADING]

Certain documents furnished by deponents pursuant to the
subpoenas, identified hereinafter by the Exhibit Number which was
assigned at the depositions, are hereby placed under a protective
order.  The terms of the protective order are set forth herein
following the identification of the documents which are covered
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[Commission]  shall have been served upon respondents herein.
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PROTECTIVE ORDER Form 19-d

Stipulated Protective Order 

The Commission Trial Staff ("Staff") and Intervener, 
 have sought to obtain certain documents and information 

from  Corporation and certain of its affiliates
("the Companies") in this proceeding. The Companies assert that
certain of the documents and information requested contain
confidential and proprietary information. This Stipulated 
Prdergree doc by that



APPENDIX I - FORMS

229

the reason for designating as "PROTECTED MATERIALS" documents or
discovery materials or portions thereof and shall provide a sworn
affidavit stating that, to their knowledge and belief, the
"PROTECTED MATERIALS" or portions thereof are not already on file
with the Commission or any other federal or state agency or
otherwise available to the public.

3. Unless and until otherwise agreed or otherwise ordered by
the Presiding Judge, the Commission, or a court of competent
jurisdiction, all documents and other discovery materials or
portions thereof that have been designated "PROTECTED MATERIALS,"
and any notes, memoranda, summaries, abstracts, studies or other
information derived therefrom, shall be used only in connection
with this litigation in accordance with this Stipulated
Protective Order and may be inspected by or disclosed to only the
persons described in Paragraph 4 under the conditions herein
established.

4. a. "PROTECTED MATERIALS" may be disclosed to and used by
attorneys of record for Staff and  in this
proceeding or in any appellate proceeding resulting from
this proceeding and persons who are regularly employed in
such attorneys' offices and engaged in or supervising the
conduct of this proceeding in accordance with this
Stipulated Protective Order.

b. "PROTECTED MATERIALS" also may be disclosed to and
used by Staff's and  technical experts,
consultants, expert witnesses, other witnesses, and persons
regularly employed in their respective offices who are
involved in this proceeding in accordance with this
Stipulated Protective Order. The attorney for Staff or 

this proceor aysiveT*
(.1cat, to theireT*isingT*ihTEDile)*
(Stipulthe)Tj
0 -
 2wur. The r2aEDile,nmhat, to tulavit ys thereof that have bee.1cat, to tTj
0 -1s, studies or other
involvons thereof are not alris litigationordance with this
St1cat, to tIdfvcomtipulte
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8. In the event that the Presiding Judge at any time in the
course of this proceeding finds sua sponte or in response to a
motion that all or part of the "PROTECTED MATERIALS" are not
confidential or proprietary, those materials shall nevertheless
be subject to the protection afforded by this order for ten
working days, unless otherwise ordered, from the date of issuance
of the Judge's decision. Neither the Companies, Staff or
intervenors waive their rights to seek additional administrative
or judicial remedies after the Presiding Judge's decision.

9. Nothing in the foregoing provisions of this Stipulated
Protective Order shall be deemed to preclude any person from
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Judge's Docket Sheet Form 20

AGENCY

JUDGE'S DOCKET SHEET
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Notice of Judge's Decision Form 21-a
NOTICE OF DECISION

In Reference To:

Caption of case

Docket No.

Enclosed is a copy of my decision.  It will be submitted to
the  [Commission's Executive Secretary]  on  date .  The
decision will become the final order of the   [Commission]  at
the expiration of thirty (30) days from the date of docketing by
the   [Executive Secretary] , unless within that time  [a Member
of the Commission]  directs that it be reviewed.  All parties
will be notified of the date of docketing.

Any party adversely affected or aggrieved by the decision may
file a petition for discretionary review. A petition may be filed
with this Judge within twenty (20) days from the date of this

notice.  Thereafter, any petition must be filed with the 

[Commission's] [Executive Secretary]  within twenty (20 ) days

from the date of the Executive Secretary's notice of docketing.
The [Executive Secretary's  address is as follows:

[Executive Secretary]
. . . .

[Washington, DC 20006-1246]

The full text of the rule governing the filing of a petition
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NOTE: Adapted from Notice used by the Occupational Safety and
Health Review Commission.

Notice of Judge's DecisionForm 21-b
(Unfavorable decision, court remand case)
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If the Appeals Council concludes that further action is 
necessary, it will either return your case to an Administrative
Law Judge, for further action or issue a decision.  If the
Appeals Council issues a decision, that decision may be either
more or less favorable to you than the decision of the
Administrative Law Judge.

If the Appeals Council concludes that there is no reason to
change the Administrative Law Judge's decision, it will notify
you in writing why your exceptions do not warrant a change.

If you submit written exceptions and the Appeals Council does
not change the decision of the Administrative Law Judge, that
decision becomes the final decision of the Secretary after
remand.

Any future claims you may file will not change a final
decision on this claim if the facts and issues are the same.

If You Do Not File Written Exceptions:

Even if you do not file written exceptions within 60 days from
the date shown below, the Appeals Council may review your case on
its own motion.  The Appeals Council will notify you if it
decides to review your case and will advise you what action it
proposes to take.

If the Appeals Council does not review your case on its own
motion and you do not submit exceptions, we will forward a copy
of the decision and transcript of the record in your case to the
United States Attorney, for filing with the court.

You have the right to pursue your civil action with the court.

New Application:

You have the right to filea nNewaApplicatio hat Anytrim, buit

Youmrightlposn bnef its if you filea nNet
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Order re: Filing of Electronic Word Processing Form 23
Files in Complex Case

Caption

ORDER

A review of the complaint in this case indicates a likelihood
that this case could become factually and legally complex.
Therefore, in order to address the issues more readily, the
parties are directed to provide the Judge, for each document
greater than two (2) pages in length, an electronic copy of the
document on a MS/Dos 51/4 or other suitable floppy diskette in
WordPerfect 5.0 format, or in a format capable of being converted
by WordPerfect 5.0.  Diskettes need not be furnished for
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Department of Agriculture, Farm Service Agency

Agricultural Mediation Program

http://www.fsa.usda.gov/pas/publications/facts/html/mediate01.htm

Department of Agriculture: Research, Education, and Economics,

Cooperative Resolution Program

http://www.ars.usda.gov/afm2/coopres/

Department of the Air Force, ADR Home Page

http://www.adr.af.mil.c
[(3f
lrpeT 9 0E/SRfs.n11,rmNSFyBdan2 -for0E/SRfs.n1TD
(246)Tj
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0 -1.415483.432 75
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Federal ADR Steering Committee

Confidentiality in Federal ADR Programs,

http://www.financenet.gov/financenet/fed/iadrwg/conpubrt.htm

Federal ADR Steering Committee

Evaluation of Federal ADR Programs

http://www.financenet.gov/financenet/fed/iadrwg/conpubrt.htm

Federal Aviation Administration

Office of Dispute Resolution for Acquisition

http://www.faa.gov/agc/

Federal Dispute Resolution Conference

(Participating Agencies: DoD, EEOC, FMCS, GAO, HHS, MSPB, NASA,

NAVY, OPM, OSC, USDA, USPS, VA)

http://www.fdr-conference.org/

Federal Energy Regulatory Commission, ADR Page

http://www.ferc.fed.us/ogc/adr/adr.htm

Federal Executive Board, Atlanta

Alternative Dispute Resolution Shared Neutrals

http://r4.gsa.gov/febatlhralternativedisputes.htm

Federal Executive Board, Denver

ADR, Shared Neutrals Information Page

http://www.dfeb.mms.gov/mediation.htm

Federal Executive Board, Pittsburgh

Alternative Dispute Resolution Consortium

http://www.pittsburgh.feb.gov/pitadr.htm

Federal Executive Board, Seattle

Alternative Dispute Resolution Committee

http://www.northwest.gsa.gov/sfeb/sfebadr.htm
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Skoler, Daniel L., The Changing Role of Administrative Law
Judges:  Time to Shift Gears, 22 Judges J. 24 (1983).
Status of the Trial Examiner in Administrative Agencies, 26 Harv.
L. Rev. 51 (1974).

Skoler, Daniel L., The Many Faces of High-Volume Administrative
Adjudication: Structure, Organization, and Management, 16 J.
NAALJ 43 (1996).

Slavin, Edward A., Jr., ALJ Independence Undermined; What the
Interior Department Is Doing and Why, 31 Judge’s Journal 26
(Spring 1992).

Slavin, Edward A., Jr., The Pecking Order, 31 Judge’s Journal 31
(Spring 1992).

Snider, Marshall A., Pet Peeves and Other Musings of anThe Peckin5encies
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Weaver, Russell L., ALJ Support Systems: Staff Attorneys and
Decision Writers, 15 J. NAALJ 89 (1996).

Weaver, Russell L., Management of ALJ Offices in Executive
Departments and Agencies, 47 Admin. L. Rev. 303 (1995).

Westwood, Howard C., Administrative Proceedings:
Techniques of Presiding, 50 A.B.A.J. 659 (1964).

Wheeler, Edd, A Breach Too Far: The Assault on Judges'
Professionalism by the Office of Hearings and Appeals, 15  J.
NAALJ 29 (1996).

Wheeler, Edd, The Courting of Credibility, 14 J. NAALJ 253
(1994).
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Background Material on Social Security Hearings and Appeals,
Subcommittee on Social Security, Committee on Ways and Means,
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Administrative Law Judge Corps Act, Hearing before the
Subcommittee on Administrative Law and Governmental Relations,
MarchJ
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CULLS 2001 

Allen, William, 
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APPENDIX V

Selected Agency Procedural Rules

(All citations are to the 2000 edition of the CFR, un-7.
-2.1,-9 37.165 o ofrwise noele.)(284)Tj
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