
The Summons Process in General
The United States' system of taxation relies on self-assessment and the
good faith and integrity of taxpayers to disclose completely and honestly





FN5. While summons enforcement cases frequently are referred to
magistrate judges for reports and recommendations, only a district



FN8. See, e.g., Lowrie v. United States, 824 F.2d 827, 830 (10th
Cir. 1987) (The statute applies not only to the actual assessment of
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evidence needed for a criminal prosecution after referral to the Department of 
Justice. The "institutional posture" defense is based upon United States v. 
LaSalle National Bank, 437 U.S. 298, 98 S.Ct. 2357 (1978), and relates to those 



 The question of Fifth Amendment protection for the books, records and personal 



414.

 Shortly after its decision in Fisher, the Court was confronted with a similar issue 
in Andresen v. Maryland, 427 U.S. 463, 473-74, 96 S.Ct. 2737 (1976). Here, a 
search warrant had been issued for the seizure of certain private books and records, 
and the criminal defendant was not required to produce those records or 
authenticate them because authentication was achieved by the use of third parties. 
The Supreme Court in Andresen did not emasculate Boyd in any way and in fact 
expressly affirmed Boyd: 



 A survey of pre-1984 decisions reveals the continued vitality of the principles of 
Boyd and the crucial government-citizen relationship which it protects. In the First 
Circuit case of In Re Grand Jury Proceedings (Martinez), 626 F.2d 1051, 1056 (1st 
Cir. 1980)



F.2d 733 (5th Cir. 1981), this principle was upheld. More specifically in United 
States v. Davis, 636 F.2d 1028, 1043 (5th Cir. 1981), that court held: 

 "Their cumulative teaching is that any incriminating papers in the actual or 
constructive possession of an individual, which he holds in his individual 
capacity, ... and which he himself wrote or which were written under his 



desire to have the Supreme Court adopt the Schlansky rationale, the government 
sought and obtained a writ of certiorari with the United States Supreme Court to 
review the decision in this case. On February 28, 1984, the U.S. Supreme Court 
reversed the above decision in United States v. Doe, 465 U.S. 605, 104 S.Ct. 
1237, 1242 (1984). In this pronouncement, the Court reversed its former holding 
in Boyd and held that books and records were no longer protected by the 
Fifth Amendment. It reasoned that the Fifth Amendment protected only 
compelled testimony and not books and records, and it relied heavily upon its 
rationale in Fisher, supra. But while the Court decided to withdraw Fifth 
Amendment protection to books and records, it held that production of such 
books and records was entitled to such protection. The Court reasoned that 
compulsory production of books and records via subpoena or summons is 
communicative in nature and similar to giving testimony, therefor such 
production is entitled to Fifth Amendment protection: 



protection for the act of production accomplishes virtually the same result as 







the meaning of the IRS laws. Once these courts determine that the taxpayer has 
filed no return, simple application of the Sullivan precedent, which states that the 
Fifth Amendment will never justify a complete failure to file a return, invalidates 
the Fifth Amendment defense. E. g., United States v. Irwin, 561 F.2d 198, 201 
(10th Cir. 1977), cert. denied, 434 U.S. 1012, 98 S.Ct. 725, 54 L.Ed.2d 755 (1978); 
United States v. Silkman, 543 F.2d 1218, 1219-20 (8th Cir. 1976) (per curiam), 


