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STATEMENT REGARDING ORAL ARGUMENT

Pursuant to 11th Cir. R. 28-1(c) and Fed. R. App. P. 34(a),  counsel

for the appellee respectfully inform this Court that they believe that

oral argument is not necessary in this case, because the 

appeal presents a settled question of law regarding the Tax Court’s 

exclusive jurisdiction over collection due process cases involving income

tax liabilities.
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4 We understand that taxpayer’s wife has a pending appeal that is
substantially identical to this one. Sheri Redeker-Barry v. United
States, 11th Cir. No. 06-13925-GG.
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legal or factual basis of its dismissal order, the District Court denied

taxpayer’s motion.  (Doc. 18.)  This appeal followed.4

3. Standard of review  

This Court reviews de novo the dismissal of a complaint for lack of

subject-matter jurisdiction. Chaney v. TVA, 264 F.3d 1325, 1326 (11th

Cir. 2001); see also Marino v. Brown, 357 F.3d 143, 146 (1st Cir. 2004)

(CDP case).
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SUMMARY OF ARGUMENT

The District Court correctly dismissed this action for lack of
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ARGUMENT

The District Court correctly dismissed this
case for lack of subject-matter jurisdiction,
because the Tax Court has exclusive
jurisdiction over CDP cases involving
income taxes

A. The United States has waived its sovereign immunity
in CDP cases only on the terms set forth in I.RC.
§6330(d)
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not have jurisdiction to review, such as excise taxes, employment taxes

and frivolous return penalties.  The Treasury Regulations interpret the

phrase “underlying tax liability” as referring to the “type of tax” at
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do not.”); see also Christensen v. Ward, 916 F.2d 1462, 1475 (10th Cir.

1990) (“Plaintiff's assertion that the Tax Court lacks constitutional

jurisdiction over individual tax liability is without merit.”). 

Taxpayer’s reliance (Br. 7, 15-16) on the Second Circuit’s decision

in Schulz v. IRS, 413 F.3d 297 (2d Cir. 2005), is misplaced. Schulz

stands only for the proposition that a taxpayer cannot be forced to risk

incarceration to challenge an IRS summons.  413 F.3d at 302.  It has

nothing to do with civil collection of existing tax debts and, indeed, does

not include the language characterized by taxpayer as the “definite
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affects other limitations on judicial review or the power or duty of the

court to dismiss any action . . . ; or (2) confers authority to grant relief if

any other statute that grants consent to suit expressly or impliedly

forbids the relief which is sought.” Accord, 5 U.S.C. § 701(a)(1) (“This

chapter applies . . . except to the extent that (1) statutes preclude

judicial review . . . .”).  By its express terms, I.R.C. § 6330(d)(1) contains

“other limitations on judicial review.”
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CONCLUSION

For the foregoing reasons, the order of the District Court is correct

and should be affirmed.

     Respectfully submitted,

     EILEEN J. O’CONNOR
AssistantItorney GeneralON



-17-

1895761.1 

CERTIFICATE OF SERVICE
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ADDENDUM

Peterson v. Kreidich


